Vickie A. Askins
(b) (6)
Cygnet, Ohio 43413
(b) (6)
December 28, 2017

Robert A. Kaplan, Acting Regional Administrator
.S, Environmental Protection Agency — Region 5
77 West Jackson Boulevard

Chicago, IL 60604-3507

RE: Addendum #5 to Nevember 2011 Petition

Dear Administrator Kaptan:

The purpose of this addendum to our 2011 petition is to update you about Chio’s untawful split
permitting programs for concentrated animal feeding operations (CAFQs). As you are aware, the
Humane Saciety of the United States (HSUS) and other large environmental groups filed a
Complaint earlier this year for Declaratory and Injunctive Relief in federal court because EPA “has
unreascnably delayed its response to the [2009] petition, and this delay allows serious,
preventable harms to public health and the environment to persist.” Although the HSUS petition
was filed under the Clean Air Act, our 2011 petition contains serious complaints about CAFOs under
the Clean Water Act. Thus, we believe your blatant disregard for the law regarding cur petition
would also constitute an unreasonable delay.

Attached is a recent article published in the Toledo Blade (attachment A) in which experts are
finally expressing concern about manure and large farm operations in efforts to reduce phosphorus
loading into western Lake Erie by 40%. This article mentions that “scientists have found soil at
some animal farms across the state to be as high as 1,000 ppm and even 2,000 ppm” and raises
questions about larger operations, which I assume means CAFQOs. I believe the egregiously high
phosphorus sail testing levels are due to Qhio’s split permitting scheme that ailows CAFQOs to
spread millions of gallons and megatons of untreated nutrient-rich animal waste with no
accountability and very little oversight.

A perfect example of the absurdity of Qhio’s unlawful split CAFQ permitting scheme occurred earlier
this year. There were several manure-based “discharges” in the western Lake Erie watershed that
kilied over 66,000 fish. Ohic EPA did little (although Ohio EPA is the only State agency with
authority over paint sources and “discharges”, most of their statutes under QRC 6111 regulating
“manure” have been repealed); Ohio Department of Natural Resources issued fines; and then Ohio
. bepartment of Agriculture (a State agency with no authority over point sources or “discharges”)

forgave the fines. - This seems to make a mockery of the Clean Water Act. According to the
attached Ohio EPA CAFO NPDES Permit Fact Sheet — "It must be noted that there is no exemption
for large storm events — a discharge at any level or occurrence of precipitation needs a permit.”
{Attachment B) However, the public records I obtained from Chio EPA dld not mention anything
about permits in response to these manure discharges.

This addendum details more concerns, in addition to the many concerns already detailed in our
petition and in the previous four addendums. Sadly, these serious concerns have been mainly
ignored by U.S, EPA over the past six years. Nevertheless, below are updates and additional
questions for your timely review and response:

1. FOIA Requests - On June 12, 2017, Petitioner Jack Firsdon submitted a request to former
LS. EPA Administrator Gina McCarthy under the Freedom of Information Act in which he



requested “a copy of the U.S. EPA Region 5 current/latest ‘protocol” draft you are using to
raview Chio’s NPDES Program against the allegations in the Firsdon/Askins November 2011
petition.” Christopher Korleski, Director, Water Division, replied on June 28, 2017, that
“EPA has no records responsive to your reguest.”

+ A lanuary 4, 2016 letter from Petitioner Jack Firsdon to Administrator Gina McCarthy
requested an investigation into our 2011 Petition. Jack asserted that your failure to
respond to our Petition within a reasonable time viclated the Administrative
Procedure Act.

« Tinka Hyde, Director Water Division, replied on January 26, 2017, that "EPA may
conduct an informal investigation of the allegations in a petition to determine
whether cause exists to commence withdrawal preceeding. EPA is reviewing the
petition, the supplemental information, court decisions, and information available
regarding the Ohio Environmental Protection Agency’s administration of the National
Pollutant Discharge Elimination System (NPDES) program. Upon completion of this
review EPA wil] provide a response to the petitionars.”

s A February 13, 2013 letter to Petitioner Vickie Askins from Director Hyde stated
“Region 5 is preparing a ‘protocel’ or plan for reviewing the State’s NPDES program
against the allegations in the petition. We intend to share a draft of the protocal
with you and the State for comment when it is ready.”

s Region 5 responded numerous other times they were preparing a draft protocol.

Would you please explain why Region 5 has repeatedly stated over the past six years they
are reviewing the allegations in our petition and developing a draft protocol when this is
clearly not true?

Petition - We were told by an Ohio EPA employee that U.S. EPA could not approve the
QDA’s 2015 transfer application until after they had satisfactorily addressed all the issues
detailed in our November 11, 2011 petition.

Is it true that EPA cannot approve the ODA's 2015 transfer application until they respond to
our 2011 petition?

. Ohio’s uniawful split CAFOQ permitting scheme - As vou know, Ohic EPA is the only
State agency approved to administer Clean Water Act programs for all point sources of
pellution - including CAFOs. Ohio legislators attempted to transfer the CAFO portion of this
federal program to the ODA more than 17 years ago - but U.S. EPA has never approved any
transfer of permitting authority. Nevertheless, Chio EPA has fundamentally disbanded its
CAFO permitting unit and has allowed most of Ohio’s CAFQ NPDES permits to expire.

Would you please investigate why nothing has been done about this clear abdication of
federal duties by Ohio EPA?

. Ohio has no valid State statutes to requlate CAFOs as required by 40 CFR Part 123:

. SB 141, amended by HB 363 in 2009, set up statutes under ORC Section 903 for [state]
Permits to Install (PTIs), [state] Permits to Operate (PTOs), and [federal] NPDES permits.
However, the PTI and PTO ORC sections include the foliowing disclaimer “operative on the
date on which the Administrator of the United States Environmental Protection Agency
approves the Nationa! Pollutant Discharge Elimination System [NPDES] program submiited



by the Director of Agriculture under Section 903.08 of the Revised Code as amended by this

act.” (See attached ORC 903.05) As you are aware, U.S. EPA has never approved the
ODA’s NPDES program.

e According to your website (attachment C) -
www3.epa.qov/region5/water/npdestek/odacafo.htm - “ODA finalized revisions to its
NPDES rules for CAFOs in January 2009 [HB 363]. Ohio enacted revisions to its
statutes regarding ODA's implementation of the NPDES program for CAFOs in
December 2009. ODA is in the process of making additional revisicns to its rules in
response to revisions to the federal CAFQO regulations published in November 2008.

ODA would need to adopt and submit these revisions as part of a revised request for
program transfer.”

Please note that Ohio did not enact these revisions as stated above because these revisions

are not “operative” until the date on which the U.S. EPA Administrator approves the ODA’s
NPDES program for CAFOs. I urge you to investigate.

. According to Baldwin’s Ohio Revised Code Annotated Title 9 Agriculture Animal Fences —
“2009 H 363 §3, eff. 12-22-09" is “Uncodified Law”. 903.02, 903.03, 903.04, 903.05,
903.06, 903.07, 903.10 and 903.17 “"become operative on the date on which the

Administrator of the U.S. EPA approves the NPDES program submitted by the Director of

Agriculture under section 903.08. (Please note that 803.02, 903.03 and 903.05 are statutes
for “state” PTIs and “state” PTOs.)

Why would statutes for “state” permits require the approval of the U.S. EPA Administrator?

. ODA CAFO state statutes are not operative - The ODA started issuing CAFO permits
over 15 years ago under Ohio Revised Code Chapter 903 which originated in SB 141. These
state statutes have contained a disclaimer for more than eight years under HB 363 that

they are not operative until the U.S. EPA approves their program (See ORC 903.05
attachment D).

Consequently, the QDA has no authority to regulate CAFOs or issue CAFQO permits because
their laws and program are not yet operative. Please investigate.

. Ohio EPA CAFO rules were repealed - SB 141 repealed certain ORC statutes under
Section 6111 which had authorized the Ohio EPA to administer regulations for CAFOs/CAFFs

as well as animal waste/manure under the Clean Water Act. SB 141 contained the following
amendments:

ORC Sec. 6111.45: "._As used in sections 6111.44 to 6111.46 of the Revised Code,
“industrial waste” means sludge or sludge materials...but does not include storm water from
any animal feeding facility, as defined in section 903.01 of the revised code, or manure, as
defined in that section.”

Section 2 under 6111.45 states “That existing sections...6111.44 and 6111.45 of the
Revised Code are hereby repealed.”

Consequently, the Ohio EPA has no authority to regulate CAFOs or issue CAFO permits
because their "manure” laws were repealed. Please investigate.

ORC 903.01 contains the following definition under - (S) "NPDES permit" means a permit
issued under the national pollutant discharge elimination system established in section 402



6.

of the Federal Water Pollution Control Act and includes the renewal of such a permit.
"NPDES permit" includes the “federally” enforceable provisions of [state] permit to
operate [PTO] into which NPDES permit provisions have been incorporated.

Questions —

1) How can Ohio EPA issue NPDES permits or regulate CAFOs since their existing
ORC sections regarding “manure” were repealed?

2} How can a “state” PTO include “federally” enforceable provisions?

Federal Funding - Is U.S. EPA still committing the fiscal grant of monies to Ohio EPA
pursuant to Section 106 of the Clean Water Act?

If yes, has Region 5 provided any oversight over Ohio EPA’s NPDES permit program for
CAFQOs?

(b) (6) Dairy NPDES Permit - As detailed in the petition and also in the addendums,
the former{(b)(6) Dairy in Wood County is a prime example of why Ohio’s split CAFQO
permitting programs are unlawful. Petitioner Vickie Askins submitted a timeline with
Addendum #4 detailing numerous violaticns and other sericus problems by several
owners/operators of this NPDES permit.

In response to a July 2016 Verified Complaint, Ohio EPA Director Craig Butler decided on
June 12, 2017, that numerous transfers of the NPDES Permit were valid even though 1) the
facility was still not in compliance with NPDES permit closure regulations, and 2) there was
never a valid manure management plan. No renewal application was submitted to Chio
EPA, but since there were “no cows on site” for a while, he stated “no CAFO NPDES permit
is required.” Director Butler did not cite a statute upon which he based this decision and did
not respond to my follow-up letter requesting a specific statute. Mr. Butler did notify me in
his decision letter that I could appeal his action but, without an applicable statute, I feel this
was an empty gesture. Please investigate.

ODA’s Fraudulent CAFF Program - According to your website — "EPA's final decision on
Ohio’s request will be based on a determination of whether ODA has the legal authority, as
well as the ability and resources, to administer the NPDES program for CAFOs, consistent
with the Clean Water Act and federal requirements for authorized state NPDES programs.”

Please accept the following as proof that the ODA’s program for CAFOs is not consistent with
the CWA or federal requirements:

A. I have attached an “Alternative Facts Sheet” at the bottom of this Addendum which
contains evidence that the ODA's program is false and misleading. This fact sheet
documents fraudulent and missing data in ODA permits.

B. Adam Rissien, Director of Clean Water at the Ohio Environmental Council published a
report in August 2017 - Ohio’s Concentrated Animal Feeding Facilities - A Review
of Statewide Manure Management and Phosphorus Applications in the Western Lake Erie
Watershed — See http://bit.ly/2j6Ryzp . This report delves into Ohio's livestock industry,
evaluating the vast quantities of manure it produces, and the implications for Lake Erie’s
toxic algae problem. Adam investigated how permitted livestock facilities in Ohio
manage the manure and phosphorus generated annually with a special emphasis on
phosphorus applications in WLEW.




After reviewing thousands of public documents Adam conciuded - “The number one
cause of toxic algae in Lake Erie is the overabundance of phosphorus coming from crop
fields in the lake's watershed. With manure applied excessively over 70 percent of the
time,_it’s clear more needs to be done to address this critical problem that puts waler

sources at risk.” Adam’s report provides documentary evidence to substantiate this
claim.

Ultimately, Adam confirmed a majority of CAFFs in the WLEW applied manure when soif
test phosphorus levels were well above the critical maintenance level or what is called
the “agronomic rate”. He was not surprised to discover this because ODA’s rules allow
for these applications. He thought this implied “all the manure sold or transferred
through D&U [Distribution & Utilization method of manure management] is also being
over applied. This is simply the industry standard, so it's safe to assume the thousands
of animal feeding operations in Ohio also follow this trend.”

I feel that Adam's report definitively proves the ODA’s program not only allows but
*permits” the egregious aver application of mantre by ODA-permitted facilities. I
believe ODA's CAFF permitting program provides requlated harm through legalized
ioopholes, exemptions, and permits.

Has 'Region 5 communicated with ODA regard.ing LEPP statutes and rules that do not
comply with federal regulations?

8. Additional Data - Attachment E contains 60 pages of documents for our anticipated meeting
with Region 5 staff.

Although Ohio received authorization to administer the Clean Water Act, EPA retains a vital role in
ensuring that Ohio EPA implements programs that meet federal requirements, According to federai
regutations, EPA should provide appropriate oversight so that it knows when states fail to meet
their federally mandated enforcement commitments. As such, EPA must monitor states to keep
apprised of their enforcement activities, a task largely left to EPA regions.

We appreciate the opportunity to add a fifth addendum to our 2011 petition and look forward to
meeting with Region 5 staff in the near future. Please advise how we could facilitate this meeting.
Hopefully you agree it would be inappropriate for ODA personnel to attend.

CAFOs present a clear and present danger to Lake Erie and to other lakes and rivers as well. We
rely on you to ensure that industrial agricultural threats do not jeopardize our health and

resources. Please allow us to work with you to ensure a safe future for all Americans and our
environment.

Respectfully submitied,

%m,éf Hor O‘{(m’ Gllhe Uikii. G Cikonss

ck L. Firsdon D. Askins Vickie A. Askins

Attachments
cc: Senator Sherrod Brown
Congressman Bob Latta



The Chio Department of Agricufture’s
Livestock Environmental Permitting Program
"ALTERNATIVE FACTS"” Sheet

INTRODUCTION : Animal manure from factory farms is a major contributor to the toxic algae in
Ohio’s lakes and rivers quite simply because Ohio’s laws do not comply with the Clean Water Act.
Cne big reason is that Ohio regulations inexplicitly allow concentrated animal feeding operations
(CAFOs or factory farms) to apply manure in excess of the agronomic needs of the next crop.
Improperly applied manure has been associated with significant environmental and public health
concerns.

Ohio has conflicting and troublesome rules for manure management and also for phosphorus
recommendations. Listed below are examples of serious problems we have found with the Ohio
Department of Agriculture’s (ODA) Livestock Environmentai Permitting Program (LEPP):

1. CRITICAL DATA MISSING IN QDA MMPs - The Distribution & Utilization (D&U) manure
loophole is the ultimate “Alternative Fact” exploited by the ODA. This loophole not only
transfers manure, it aiso transfers liability from the manure producer to a third party.
Instead of hundreds of pages of soil sampling and cropping data, etc., this method of
manure management consists of one sentence - “All manure will be sold to others not under
the contro] of the CAFQ owner”, There is little sunshine on what happens to this manure
because appiication fields are no longer identified, there are no cropping schedules, and
most importantly, there are no soil tests.

It is important to note that a soil test is critical to ensure the application of encugh
fertilizer/manure to meet the requirements of the crop while taking advantage of the
nutrients already present in the soil.

D&U manure management plans (MMPs) contain no "nutrient management plan based on a
field-specific assessment of the potential for nitrogen and phosphorus transport from the
field and that addresses the form, source, amount, timing, and method of application of
nutrients on each field to achieve realistic production goals, while minimizing nitrogen and
phosphorus movement to surface waters”- as clearly required by the Clean Water Act. This
loophole must be closed without delay!

2. FALSE/FRAUDULENT DATA in ODA MMPs - It is also imperative to investigate why so
many ODA MMPs contain soil tests that are significantly higher than “agronomic rates”
(approx. 30 ppm or 60 ibs P) which is mandated by the Ohio Administrative Code. Listed
below is information regarding three CAFQOs, two of which are in the western Lake Erie
watershed, all of which contain very questionable nutrient data. The MMPs below coniain
numbers that breach reasonable norms:

A. MSB Dairy (fka () (6) Dairy) - Wood County - Cedar Portage Watershed — ODA Fact Sheet
(0)(6) D mature dairy cows producing 30.1 million gallons of liquid manure and 6,097 tons
of manure solids. MSB has 116 acres and will distribute (D&U) to 1,800 “other” acres.

According to the Appendix to Ohio Administrative Code 901:10-2-10; one 1,400 1b. lactating dairy
cow produces .52 ibs/P205 per day and one dry cow produces .15 lbs/P205/day - so this Dairy



would produce over 501,000 Ibs/P205/vear (15% dry / 85% lactating). The normal phosphorus
removal for most crops is less than 60 lbs/P205/acre. Therefore, theb) (6) } cows in this MMP would

need over 8,300 acres in order to agronomically spread the nutrients in the waste - but this Dairy
will spread its waste on only 1,816 acres.

This calculation wouid lead a reasonable person to believe that this Dairy needs 6,400 more acres
in order to apply its manure according te agronomic crop needs. Otherwise, this could result in the
application of almost 262 Ibs. of P205 on every acre for every year of this five-year permit and that
doesn’'t take into account the current soil test phosphorus levels.

There are very concerning inconsistencies in past and current MSB MMPs, for example:
¢ The ODA October 2004 Farm Nutrient Budget showed 245,500 Ibs. P205 for “All

Manure” produced by (b) (6)' cows or 112 ibs. P205 per cow per year.
» The QDA March 2805 Farm Nutrient Budget showed 157,451 ibs. P205 for “All

Manure” produced by  (b) (6) cows or 72 [bs. P205 per cow per year.
= The ODA August 2008 Farm Nutrient Budget showed 126,275 |bs, P205 for “All

Manure” produced by (b) (6) cows or 57 Ibs. P205 per cow per year.

According to the QAC Appendix to OAC 901:10-2-10 (dated 8-17-2005)
(b) (6)! lactating cows times .42 x 365 days = 286,671 ibs. P205

(b) dry cows times .20 x 365 days = 24,090 Ibs.
(b) (6) cows 310,761 total Ibs. P205

Or 141 1bs, P205 per cow per year

¢ The ODA April 2015 Total Nutrient Budget shows 2,041 [bs. P205 for manure under
the control of the facility plus 63,961 lbs. P205 for D&U manure for a total of 66,002
Ibs. of P205 for (b) (6) cows which equates to 22 Ibs. P205 per cow per year.

According to the updated OAC Appendix to OAC 901:10-2-10 (dated 5-29-2014)
(b) (6) lactating cows times .52 x 365 days = 477,537 |bs. P205
(b) dry cows times .15 x 365 days = 24,309 |bs.
(b) (6) cows ' 501,846 total Ibs. P205
Or 17a ths. P205 per cow per year

MMP # of P205/Cow/Year | P25 /Cow/Year | Phosphorus | Phosphorus
Date Animails | in MMP per QAC in MMP per OAC
2004 (b) (6) 112 141 245,500 310,761
2005 (b) (6) 72 141 157,451 310,761
2008 (b) (6) 57 141 126,275 310,761
2015 (b) (6) 22 170* 66,002 501,846%

*QAC Appendix revised in 2014,

According to this MMP, the cows in this expanded Dairy would only be producing 3% of the P205
as calcuiated according to the OAC Appendix. The difference between the OAC Appendix and the
MMP eguates to under estimating the P205 by 435,844 lbs. of P205 each year. This equates to

over 2 million Ibs. of P205 being unreported and unrequlated during the five-vear duration of
this current MMP.




B. Yb) (6) Park, LLC - Van Wert County — Auglaize Watershed - ODA Fact Sheet -
(0)(6) | swine weighing more than 55 pounds producing 1.8 million gallons of liquid manure
and 22.2 tons of mortality compost material. All liguid manure land applied each year on
1,172 acres. All mortality compost material land applied on 34 acres under control of
owner. .

= (One of the(b) (6) Pork fields shows a soil test of 695 ppm P which equates to almost
1,400 Ibs. of P and would be more than 20 times higher than the c¢rop needs. :

« The MMP shows this CAFQ will produce 51,080 Ibs. P205 each year but, according to the
OAC Appendix, (b) (6) hogs actually excrete 80,482 Ibs. P205/year.

C. Pheasant Run Swine Farm ((b) (6) Farms) — Defiance County - Upper Maumee
Watershed — ODA Fact Sheet - (b) (6)) swine weighing 55 Ibs. or more producing 12.7
miillion gallons of liquid manure and 74 tons of solid mortality compost. Ali liquid manure
land applied each year on 120 acres with a center pivot irrigation system. All mortality
compost distributed to crop farmers as supplement nutrient source that supplies grain back
to feed animals.

The MMP shows that this CAFQ will [and apply only 10,143 Ibs. P205 each year but according to
the OAC Appendix —(b) (6) hogs excrete 80,482 lbs. P205 per year. This OAC
Appendix is supposed to be used for planning purposes.

Assuming soil tests for the manure application fields average 30 STP ~ and they apply 30 lbs. of

P205 each year - both (b) (6) ork and Pheasant Run Swine Farm owners would need
2,683 acres upon which to agronomically apply the manure each year. \(b) (6) IPork

supposedly has 1,172 acres / Pheasant Run Swine Farm has only 120 acres.

The (b) (6) Porlc MMP shows that it will produce 1.8 million gallons of liquid manure
whereas, Pheasant Run Swine Farm will produce 12.7 million gallons of liquid manure; however,
the OAC Appendix actuaily calculates that these hogs will excrete 2.4 millien gallons of liquid
manure. Obviously, there are no standards being used to determine this critical data in ODA
MMPs.

B. (b) (6) Farms ((b) (6) Farms) Darke County — Upper Great Miami River Watershed — ODA
Fact Sheet ~ (b) (6)  swine weighing less than 55 Ibs. producing 1.4 million gallons of
manure annually of which 800,000 gallons will be sold or given to other farmers and about
600,000 gallons will be spread on 93 acres of Veitch crop land. The phosphorus numbers
were not disclosed on the ODA fact sheet.

The soil tests in the(b) (6) | Farms MMP already show excessive levels of phosphorus, i.e. there are
37 manure application fields with a soil test >150 ppm. The average STP for the fields in this MMP
was more than double (>300 ppm) the ODA’s inflated 150 ppm maximum for applying additional
manure and more than ten times the agronomic need of the next crop. According to Appendix E
Tabile 2 to OAC 901:10-2-14 - If P sqil test level is >150 ppm Bray P1 — neo additional P205.
According to recommendations, no phosphorus should be added when ST levels exceed 30 ppm.

The QDA approved additional manure application on these fields by simply stating "...as provided by
the LEPP office - the application rate for phosphorus on these fields is limited to the annual crop
removal rate...Simple math shows a [reduction of] the phosphorus content of the soil by 2.5 ppm



per year.” Please note that the QDA should have cited an OAC rule, not the “ODA LEPP office”, to
justify these clear violations, Ironically, these fields would nat require additional phosphorus
applications for more than 100 years!

3. ODA MMPS ARE NOT BASED ON THE AGRONCMIC CROP MEEDS -There are three main

nutrients in animal manure: nitrogen {N), phosphorus (P205), and potash (K20). According
to the ODA LEPP rules,” land application of manure at each land application area shall be
conducted to utilize nutrients at agronomic rates and to minimize nutrient runoff to waters

of the state.”

Sadly, this is what the ODA “says” but this is clearly not what they “do”.

"Agronomic” is defined as which nutrients (fertilizers) the crop needs and when and how {o
apply these nutrients.

OSU Extension — Best Management Practices: Land Application of Animal Manure (AGF-208-395)
states — “Agronomic crops grown in Ohio rarely respond to applications of additional phosphorus
when soil test levels exceed 30 ppm (60 Ibs/acre) of phosphorus, and crops grown in seils with
very high phosphorus levels may actually produce lower yields due to nutrient imbalances.” Ik
goes on to state "There is no agronomic justification for raising soil-test phosphorus levels above
those that provide adequate nuirition to the crop.”

Manure applications are not supposed to exceed "agronomic application rates” which means the
amount applied must be less than, or equal to, the amount of nutrients needed by the next crop.
In other words, rates of P application are usually established by crop needs and modifi ed according
to what is already in the soif as measured by soil test P (STP) methods.,

CAFD # Animals Millions/ | Soflid Lbs Manure P205 in | P205

Name Gallons | Tons P205 | Acres MMP per CAC

VVDH (b) 6))>55lbs | 1.8 22~ 51,080 | D&U 51,080 20,482
compost +1,206

Pheasant (b) (6))=55ibs | 12.7 74- 10,143 | DRU +120 | 10,143 80,482

Run coOmpost

(b) 6) Farm j(b)(6) <55lbs | 1.4 0- N/A D&Y + 93 N/A 43,800
incinerate

A. Manure vs. Commercial Fertilizer Phosphorus Recommendations: ODA's rules
recommend no more manure applications if the soil tests = 150 ppm P205 whereas,

QSU agriculiure experts recommend zero phosphorus application if soil tests = 30 to 40
ppm P205.

OSU Extension Bulletin 472 - Ohio Agronomy Guide 14% Edition — Phosphate
fertilizer recommendation is zero if STP = 40 ppm P,
ODA Appendix A to OAC S01:10-2-14; Use Appendix E, Table 1 (P-Index) if the
Bray P1 or equivalent value of the soil test is over 150 ppm. P-Index may only be
relied upon for a transitional period of time to allow the owner or operator an
oppertunity to find other fields or other methods to distribute nutrients from the
facility in order to achieve less than 1530 ppm.




B. Manure Nutrient Ratios - Phosphorus is essential for crop production, but the
challenge is to keep the phosphorus on the land and out of the water. Nutrient-rich
animal manure is commonly over applied in order to satisfy the nitrogen requirements of
the next crop. However, due to the low nitrogen/high phosphorus ratios in manure, this
practice can result in the application of phosphorus well in excess of the crop needs for
P205 and K20, saturating soils over time.

The ODA regularly aflows CAFC owners to design their MMPs using nitregen as the Most Limiting
Factor (MLF). [OAC 901:10-2-14 - Manure application rates shall be based on the MLF of rates
derived from ODA rules and Appendices, whichever factor is determined to be the most restrictive
factor for purposes of protecting waters of the state.”]

According to Tri-State Fertilizer Recommendations - the agronomic crop needs for 160 bushels of
corn per acre is: 190# N; 603# P205; and 43# K20 (limited to just the crop removal). Another
problem is the imbalance of nutrients in the manure from different animal species. According to
the Ohio Livestock Manure Management Guide - the ratio of nutrients in manure is as follows:

Dairy 190# N; 81# P05 and 140# K20.
Swine 190# N; 159# P205 and 127# K20.
Poultry 190+# N; 196# P205 and 116# K20.

Thus, in order to satisfy the 190# crop needs for nitrogen, the manure application rate would
exceed the agronomic needs of the next crop for phosphorus and potash. This means in order for
a farmer to get the nutrient he wants, he would also get the other two regardless of the crop
needs; whereas, with commercial fertilizer he could only apply the nutrient needed.

SUMMARY: Seventeen years ago, Ohio legistators approved the transfer of CAFO permitting
authority from the Ohio EPA to the ODA but the U.S. EPA has never approved this transfer. The
ODA's LEPP is now fundamentally broken because it's riddled with huge leopholes. According tc a
study of CAFO permiiting programs by the University of Nebraska a few years back, ODA’s
program came in dead last of the top ten hog-producing states. Sadly, Lake Erie and other Ohio
lakes are doomed because Chio’s agencies and legislators have been captured by the very industry
they are supposed to regulate.

Larry & Vickie Askins
July 25, 2017
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By TOM HENRY
BLADE STAFF WRITER

LAKESIDE, Chio — A scien-
tific paper written as a hiue-
prinit for addressing Lake Erie
algae calls on the agncultura]
industry to focus more on in-
jecting manure and other fer-
tilizers three to five inches un-
derground and limiting phos-
phorus applications to 50 parts
per million or less.

That's a cancentration the
state of Ohio has as a limit for
crop figlds. But livestock oper-
ations can apply as much as
150 pprm, meaning the papes’s
suggesied Hmit covld pose a
chailenge for some faciliffies.

While still recognizing the
value of ather more traditional
best management practices,
such as windbreaks, buffer
sirips, and cover crops, the re-
search document claims Ohio
could achieve its goal of reduc-
ing phosphorus loading into
western Lake Frie by 40 per-
cent if all farmers embraced
those two simple concepts.

The so-called “white papez”
was presented to 60 people ata
Lake Frie Foundation event in-
side Lakeside's Wesley Lodge
by Jeff Reutter, special adviser
for Ohio Sea Grant and Ohio
State Universily’s Stone Labo-
ratory. He said scientists have
found soil at some animal
farms across the state to be as
high as 1,000 ppm and even
2,000 ppm.

“We can't identify those
fields now because of privacy
laws, and thats unfnrtunate,"
he said.

Mr. Reutter iold The Blade
in a follow-up interview those
unusually high concentrations
are at “legacy fields” that pre-
ceded many of today’s opera-
tions and are not indicative of
madern practices.

The paper raised questions
about where the state could
best put its attendon: It found
that 97 percent of the acreage

State should focus on ger farmi:

draining into the western Lake
Erie watershed belongs tc
farms 50 acres or larger. Poli-
cymakers, therefore, might
want to focus more on larger
operatons, Mr. Reutter said.
The paper distills kbown
data about the runoffissue into
policy recommendations
aimed at helping Ohio achieve

its goal of reducing phospho- -

rus loading into western Lake
Erie 40 percent by 2025. Michi-
gan and Ontaric also have
committed ¢o that goal.

Ohic Sen. Randy Gardner
{R., Bowling Green) said he
found four recommendations
to be particularly useful. Those
include application rates
based on soil tests; the need
for more fertilizer injection in-
stead_ of surface application;
more efforts to control erosion,
and better ways to conirol
drainage.

He called the report "a
game-changer."

“We have our game plan
now. Let’s execute it,” M1
Gardner said.

One idea he said he liked
was having local soil and water
conservation districts promote
“equipment-sharing” among
farmers. Large, modern ma-
chines that inject manure be-
neath the surface cost about
$250,000.

Tim Brown, a former legisla-
{or now serving as Toledo Met-
ropolitan Area Council of
Governments president, said
his agency soon will pair up
with Ohio Northern University
on a major preject to promote
wider use of drainage-control
structures that can hold back
water in drainage tiles. Their
message will be how costs for
those devices can be mitigated
with better vields while help-
inig to keep phosphorus out of
Lake Erie.

Tiie Lake Erie FDlJ_lldathIIl is
a nonprofit that promotes the
lake’s economic and environ-

g operations

mential health. Its members in-
clude business execudives, ed-
ucaters, farmers, and fisher-
men, is well as enmom:nen—
talisis.

“We're convinced if we don't
address manure this problem
is not going o be sclved,” one
of its board members, Matt
Fisher, said. o

Lake Frie-based towiism and
recreation generates $14 mil-
lion a yeax for Ohio’s economy
and supports 125,000 jobs,
Larry Fletcher, Lake Erie
Shores & Islands president,
said.

Dave Spangler, Lake Erie
Charter Bodt Associaton vice
president, said this year's algae
was so bad he didn’t run a sin-
gle charter in October, One of
his group's charier hoat cap-
tains reported a 40 percent loss
to his business this year, he
said.

“We are the largest charter
fleet in North America. But
we're losing ground rapidly.
Our businesses cannot take
these kinds of hits,” Mr. Span-
gler said.

(b) (6) . Miller Boat
Line co-owner, said she is dis-
mayed by the reactions of ferry
customers when they see
foamy water that resembles
pea-green soup.

“nevitably, questions about
safeiy arise. These gquestions,
unfortunately, have become
resounding year after year,”
she said.

Also Monday, the Lake Brie
Foundation anncunced it had
received the largest donation
in tts history.

(b) (6)

a Florida couple
with a summer home in Ver-
milion;Ohie, put more than $1
million into a trust for use over
15 years.

Contact Tom Henry at:
thenry@theblade.com,
419-724-8079, or on
Twitter @ecowriterohio.
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This fact sheet briefly outlines the regulations and requirements for livestock producers in Ohio.

A Brief History

Since 1976, the Clean Water Act [CWA) has deflined
Concentrated Animal Feeding Operations (CAFQs) as
point sources and has required regulation of these
cperations under the National Pollutant Discharge
Elimination System {NPDES) permit program. However,
before 2003 CAFOs that did not have a discharge to
surface waters, unless associated with a 25-year, 24-
hour storm event, were exernpt from the requirement to
obtain a permit. As the result of dramatic changes in the
livestock industry and a 1992 court-issued consent
decree, in 2003 U.S. EPA revised the Code of Federal
Regulations [CFR) Section 40 Parts 122, 123, and 412,
then again in 2008 to strengthen and clarify the
regulation of CAFOs,

CAFO Definitions

In the 2003 regulations, U.5. EPA eliminated the
animal units terminology and defined three CAFO
categories {large, medium and small) and listed the
range of animals applicable to each category.

Under these definitions, a large CAFQ is an animat
feeding operation (AFQ) that stables or confines as many
as, or more than, the following numbers of animals:

e 700 mature dairy cows (milked and dry);
e 1,000 veal calves; '

s 1,000 catile other than mature dairy cows or
veal calves (includes heifers, steers, hulls,
and cow/calf pairs};

o 2,500 swine each weighing 55 pounds or more;

e 10,000 swine each weighing less than 55 pounds;
s 500 horses;

¢« 10,000 sheep or lambs;

e 55,000 turkeys;

¢ 30,000 laying hens or broilers
(figuid manure handling system);

s 125,000 chickens other than laying hens
{other than liquid manure handling system};

s 82,000 laying hens (other than a Hquid manure
handling system);

« 30,000 ducks {other than a liquid manure handling
system}; or

s 5,000 ducks (liquid manure handling system).
A medium CAFQ is an AFQ in which the type and

_ number of animals that is stabled or confined falls

within any of the following ranges:
s« 200-699 mature dairy cows {milked and dry};
s 30{-999 veal calves;

e 300-999 cattle other than mature dairy cows or
veal calves (includes heifers, steers, bulls,
and cow/ calf pairs);

»  750-2,499 swine each weighing 55 pounds or more;

e 3,000-9,999 swine each weighing less than
55 pounds;

e 150-499 horses;
e 3,000-9,999 sheep or lambs;
« 16,500-54.999 turkeys;

s 9,000-29,999 laying hens or broilers
{liguid manure handling system};

e 37,500-124,999 chickens other than laying hens
(other than liquid manure handling system);

e  25,000-81,999 laying hens
{other than a liquid manure handling system};

e« 10,000-29,999 ducks
{other than a liguid manure handling system); or

¢ 1,500-4,999 ducks (liguid manure handling system).

And either one of the following conditions are met:
(A) pollutants are discharged directly into waters of the
United States through a man-made ditch, flushing
system, or otlter similar man-made device, or (B)
pollutants are discharged directly into waters of the

www epa.chio.gov = 50 W. Town St., Ste. 700 « PO, Box 1049 = Columbus, OH 43216-1048 « {14) 644-3020 « (614 644-2737 (fax}



United States which originate outside of and pass over,
across, or through the facility or otherwise come into
direct contact with the animals confined in the
operation.

A small CAFQ is an AFO that is not a medium CAFO
but has been designated as a CAFOQ by the director after
determining that the operation is a significant
contributor of pollutants to waters of the United States.

Major Requirements

Under the 2008 federal regulations, operations
meeting the definition of a large or medium CAFO must
apply for an NPDES permit if they discharge or propose
to discharge. A CAFO proposes to discharge if it is
designed, constructed, operated or maintained such that
a discharge will occur.

[t must be noted that there is no exemption for large
storm events - a discharge at any level or occurrence of
precipitation needs a permit. Also, for large CAFOs,
discharges from land application fields under the control
of the CAFO that do not meet the agricultural storm
water exemption require coverage by an NPDES permit.

An objective evaluation of the operation should be
conducted to determine if the operation will discharge.
U.S. EPA has provided suggestions for this evaluation in
their guidance document Implementation Guidance on
CAFO Regulations — CAFOs that Discharge or Propose to
Discharge which can be found at
htip:/ /water.epa.gov/polwaste /npdes/afo/Implementat
ion-Information.cfin.

Note that medium CAFOs do not need to be
designated as a CAFQ. If they meet the definition and
discharge or propose to discharge, they must apply.
Small CAFOs will be notified to apply for an NPDES
permit when they are designated as a CAFO. There are
penalties for facilities that meet the large and medium
CAFO definitions and discharge or propose to discharge,
but fail to apply for coverage.

The permit requirements in the federal rule include:
e Prohibition of discharge from the operation's

production area, except in the event of a 25-year,

Z4-hour storm event (or 100-year, 24-hour storm

event for new veal, poultry, and swine facilities) if

the required records are maintained. (Note: Even if

a CAFOQ only discharges in these events, they are no

longer exempt from being required to obtain a

permit.)}

e Development and implementation of a manure
management plan that includes best management
practices to protect water quality.

e Application of manure based on nitrogen and
phosphorus restrictions.

e Record-keeping.

e Submission of annual report.

The production area includes the animal
confinement areas, manure storage areas, raw materials
storage areas and waste confainment areas.

The animal confinement area includes, but is not
limited to, open lots, housed lots, feedlats, confinement
houses, stall barns, free stall barns, milkrooms, milking
centers, barnyards, medication pens, animal walkways
and stables.

The manure storage area includes, but is not limited
to, lagoons, runoff ponds, storage sheds, stockpiles,
under house or pit storages, liquid impoundments and
composting piles,

The raw materials storage area includes, but is not
limited to, feed silos, silage bunkers and bedding
materials.

The waste containment area includes, but is not
limited to, settling basins and areas within berms and
diversions which separate uncontaminated storm water.
Also included in the definition of production areas is any
egg washing or egg processing facility, and any area used
in the storage, handling, treatment or disposal of
mortalities.

Storm water contaminated by pollutants in the
production area cannot be discharged during rain events
less than the 25-year, 24-hour storm for most facilities,
or the 100-year, 24-hour storm for new swine, veal and
poultry facilities. Storm water from poultry operations
that is contaminated by particles from fans settling on
the ground may be permitted to discharge if covered by
an NPDES permit.

Who Will Enforce These Regulations?

In the State of Ohio, Ohio EPA has been delegated
from U.5. EPA to implement the NPDES permit program.
Therefore, CAFOs must apply to Ohio EPA for coverage
under the NPDES permit. The State has petitioned U.S.
EPA for transfer of the CAFO NPDES permit program to
the Ohio Department of Agriculture (ODA), and that
petition is under review.

Contact

For more information visit the Ohio EPA CAFO
webpage or contact Ohio EPA directly at:

Ohio EPA

Division of Surface Water
(614) 644-2001

P.0. Box 1049

Columbus, Ohio 43216-1049

www.epa.ohio.gov/dsw/cafo/index.aspx
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In January 2007, EPA received Ohio's request to allow the Ohio Department of Agriculture to
administer the part of the NPDES program that deals with concentrated animal feeding
operations. The Ohio Environmental Protection Agency would continue to administer the program for

all point sources other than CAFOs and storm water associated with construction activity at animal
feeding operations.

In October 2008, following an in-depth review of Ohio's request, EPA notified the public that we
proposed to approve the ODA program. The proposed approval was contingent on the state making
specified changes to its statutes and regulations. The public notice appeared in the Federal Register
and several Ohio newspapers. EPA conducted a public hearing and open house during the comment
period, which ended in December 2008. EPA received over 6000 comments regarding the proposed
approval. We are reviewing the comments and will respond to them in a responsiveness summary that
will be posted below when we reach a final decision an the proposal. .

ODA finalized revisions to its NPDES rules for CAFOs in January 2009. Ohio enacted revisions to its
statutes regarding ODA's implementation of the NPDES program for CAFOs in December 2009. ODA is
in the process of making additional revisions to its rules in response to revisions to the federal CAFO
regulations published in November 2008. ODA would need to adopt and submit these revisions as part
of a revised request for program transfer.

EPA's final decision on Ohio's request will be based on a determination of whether ODA has the legal
authority, as well as the ability and resources, to administer the NPDES program for CAFOs, consistent
with the Clean Water Act and federal requirements for authorized state NPDES programs. Qur decision
will also be based on comments that EPA has received on the proposal.



ORC 903.05 Application for a permit to install or
permit to operate.

(A) Each application for a permit to install or permit to operate a concentrated animal feeding facility that
is submitted by an applicant who has not owned or operated a concentrated animal feeding facility in this
state for at least two of the five years immediately preceding the submission of the application shall be
accompanied by all of the following:

(1) A listing of all animal feeding facilities that the applicant or any person identified by the applicant under
division (C)(1) of section 803.02 or 903.03 of the Revised Code owns, has owned, has operated, or is
operating in this state;

(2) A listing of the animal feeding facilities that the applicant or any person identified by the applicant
under division (C)}(1) of section 903.02 or 203.03 of the Revised Code owns, has owned, has operated, or
is operating elsewhere in the United States and that are regulated under the Federal Water Pollution
Control Act together with a listing of the animal feeding facilities that the applicant or any such person
owns, has owned, has operated, or is operating outside the United States;

(3) A listing of all administrative enforcement orders issued to the applicant or any person identified by
the applicant under division {C)(1) of section 903.02 or 203.03 of the Revised Code, all civil acticns in
which the applicant or any such person was determined by the trier of fact to be liable in damages or was
the subject of injunctive relief or another type of civil relief, and all criminal actions in which the applicant
or any such person pleaded guilty or was convicted, during the five years immediately preceding the
submission of the application, in connectiocn with any violation of the Federal Water Pollution Control Act,
the "Safe Drinking Water Act," as defined in section 6109.01 of the Revised Code, or any other applicable
state laws pertaining to environmental protection that was alleged to have occurred or to be occurring at
any animal feeding facility that the applicant or any such person owns, has owned, has operated, or is
operating in the United States or with any violation of the environmental laws of another country that was
alleged to have occurred or to be occurring at any animal feeding facility that the applicant or any such
person owns, has owned, has operated, or is operating outside the United States.

The lists of animal feeding facilities owned or operated by the applicant or any person identified by the
applicant under division (C)(1) of section 903.02 or 303.03 of the Revised Code within or outside this state
or outside the United States shall include, respectively, all such facilities owned or operated by the

applicant or any such person during the five-year period immediately preceding the submission of the
application.

(B) If the applicant for a permit to install or permit to operate or any person identified by the applicant
under division (C)(1) of section S03.02 or 903.03 of the Revised Code has been involved in any pricr
activity involving the operation of an animal feeding facility, the director of agriculture may deny the
application if the director finds from the application, the information submitted under divisions (A)(1) to
(3) of this section, pertinent information submitted to the director, and other pertinent information
obtained by the director at the director's discretion that the applicant and any such persen, in the operation
of animal feeding facilities, have a history of substantial noncompliance with the Federal Water Pollution
Control Act, the "Safe Drinking Water Act,” as defined in section 6109.01 of the Revised Code, any other
applicable state laws pertaining to environmental protection, or the environmental laws of another country
that indicates that the applicant or any such person lacks sufficient reliability, expertise, and competence
to operate the proposed new or modified concentrated animal feeding facility in substantial compliance
with this chapter and rules adopied under it.

(C) A person who seeks to acquire or operate a concentrated animal feeding facility that has been issued
an installation permit that has been transferred from the director of environmental protection to the



director of agriculture, a permit to install, or a permit to operate shall submit to the director the information
specified in divisions (A)(1) to (3) of this section prior to the transfer of the permit. The permit shall not
be transferred as otherwise provided in division (I) of section903.09 of the Revised Code if the director
finds from the information submitted under divisions (A)(1) to (3) of this section, pertinent information
submitted to the director, and other pertinent information obtained by the director at the director's
discretion that the person, in the operation of animal feeding facilities, has a history of substantial
noncompliance with the Federal Water Pollution Control Act, the "Safe Drinking Water Act,” as defined in
section 6109.01 of the Revised Code, any other applicable state laws pertaining to environmental
protection, or the environmental laws of another country that indicates that the person lacks sufficient
reliability, expertise, and competence to operate the concentrated animal feeding facility in substantial
compliance with this chapter and rules adopted under it.

(D) An owner or operator of a concentrated animal feeding facility that has been issued an installation
permit that has been transferred from the director of environmental protection to the director of
agriculture, a permit to install, or a permit to operate shall submit to the director notice of any proposed
change in the persons identified to the director under division (C)(1) of section903.02 or 903.03 of the
Revised Code, as applicable. The director may deny approval of the proposed change if the director finds
from the information submitted under divisions (A)(1) to (3) of this section, pertinent information
submitted to the director, and other pertinent information obtained by the director at the director's
discretion that the proposed person, in the operation of animal feeding facilities, has a history of
substantial noncompliance with the Federal Water Pollution Control Act, the "Safe Drinking Water Act," as
defined in section §109.01 of the Revised Code, any other applicable state laws pertaining to
environmental protection, or the environmental laws of another country that indicates that the person
lacks sufficient reliability, expertise, and competence to operate the concentrated animal feeding facility
in substantial compliance with this chapter and rules adopted under it.

Amended by 128th General Assembly File No.12, HB 363, §1, eff. 12/22/2009 and operative on the date
on which the Administrator of the United States Environmental Protection Agency approves the National
Pollutant Discharge Elimination System program submitted by the Director of Agriculture under section
903.08 of the Revised Code as amended by this act.

Effective Date: 03-15-2001; 09-29-2005
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NPDES general permits currently available

ArsweriD 180 | This answer was Trst published on: 11/28/2005 12:36 P | This answer was last updated on:
03/04/2010 02:40 Pl

What type of general NPDES parmits are currenily available?

General NPDES permits have been issued by Ohio EPA and are available for the following categories:

Coal Surface Mining Aclivities

Caoncenirated Animal Feeding Operations (CAFOs)

Construction Site Storm Water

Conshruction Site Storm Water in the Big Darby Creek Watershed
Canstruction Site Storm Water in the Olentangy River Watershed
Household Sewage Treatment Systems

Hydrostafic Test Waier

&

*

Industrial Starm Water

8

Man-coniact Cooling Water

L3

Petroleum Bulk Storage Facilities
« Petroleum-related Corective Actions
= Small MS4 Storm Water
Smeall Sanitary Discharges
Small Sanitary Discharges That Cannot Meet BADCT Standards
_Btorm Water Discharges Associated with Industrial Activity From Marnas

| .

Temporary Wastewaier Discharges
= Water Treatment Plants

Qver the next several years, a number of other categories of discharges will be addressed by general permits, giving dischargers the opporiunity
to choose bebween an individual or general permit. These potential categories include water treatment plant discharges, industrial minera mining
activity discharges (including sand and grave! operations) and discharges from landfills. For more information and to download permits, visit the
Division of Surfzce Water's Wab pags.

* re oa = A a . . . aar R - -
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40 CFR 123.62 - Procedures for revision
of State programs.

CFR (/cir/text/40/123.622qt-cfr_iabs=0#qit-cir_tabs)
Updates (/cir/text/40/123.622qt-cir_tabs=1#qt-cir_tabs)
Authorities (U.5. Code) (/cfr/text/40/123.622qt-cfr_tabs=2#qgt~-cir_tabs)

prev (/cfrfiext/40/123.61) | next (/ciritext/40/123.63)
§ 123.62Procedures for revision of State programs. '
(a) Either EPA or the approved State may initiate program revision. Program revision may be
necessary when the controlling Federal or State statutory or regulatory authority is modified or
supplemented. The Siate shall keep EPA fully informed of any proposed modifications to iis basic
statutory or regulatory authority, its forms, procedures, or priorities. Grounds for program revision
include cases where a State's existing approved program includes authority to issue NPDES permits
for activities on a Federal Indian reservation and an indian Tribe has subsequenily been approved for
assumption of the NPDES program under 40 CFR part 123 (/cirftext/40/123) extending to those lands.

(b} Revision of a State program shall be accomplished as follows:

{1} The State shall submit a modified program description, Attomey General's staiement,

Memorandum of Agreement, or such other documents as EPA determines to be necessary under
the circumsiances.

{2} Whenever EPA determines thai the proposed program revision is subsiantial, EPA shall issue
public notice and provide an opportunity to comment for a period of at least 30 days. The public
notice shall be mailed to interested persons and shall be published in the Federal Regisier and in
enough of the largest newspapers in the State to provide Statewide coverage. The public notice
shall summarize ihe proposed revisions and provide for the opporiunity to request a public hearing.
Such a hearing will be held if there is significant public interest based on requests received.

(3} The Administrator will approve or disapprove program revisions based on the requiremenis of

this part (or, In the case of a sewage sludge management pragram, 40 CFR pari 501
(/cfr/text/40/501)) and of the CWA.

{4) A program revision shall become effective upon the approval of the Administrator. Notice of
approval of any substantial revision shall be published in the Federal Register. Notice of approval of

non-substantial program revisions may be given by a letier from the Administrator to the State
Governor or his designee.

{c} States with approved programs must notify EPA whenever they propose to transfer all or part of
any program from the approved State agency to any other State agency, and must identify any new
division of responsibiliies among the agencies involved. The new agency is not authorized o
administer the program until approved by the Administrator under paragraph (b) of this section.
Organizational charts required under § 123.22(b) (/cfr/text/40/123.223#Db) (or, in the case of a sewage

sludge management program, § 501.12(b) (/cfr/text/40/501.12#Db) of this chapter) must be revised and
resubmitied.

http:/fwww. law.cornell_edu/cfi/text/A0/173 7 S
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Rule Summary and Fiscal Analysis (Part A)
Department of Agriculture

Agency Name

Livestock Environmenial Permitting David E Miran
Division Contact

8995 East Main Street Revnoldsburg OH 614-728-6390
43068-0000

Agency Mailing Address (Plus Zip) Phone Fax

david.miran@agri.ohio.gov

Email

901:10-1-01 AMENDMENT

Rule Number TYPE of rule filing

Rule Title/Tag Line Definitions.

ULE SUMMARY

1. Is the rule being filed for five year review (FYR)? Yes
2. Are you proposing this rule as a resulf of recent legislation? No

3. Stalute prescribing the procedure in 4. Statute(s) authorizing agency to
accordance with the agency is required adopt the rule: 903.08, 903.10
to adopt the rule: 119.03

5. Statute(s) the rule, as filed, amplifies
or implements: 903.01, 903.02, 903.03,
903.04, 903.05, 903.07, 903.08, 903.081,
903.082, 903.09, 903.10

6. State the reason(s) for proposing (i.e., why are you filing,) this rule:
The rules in this package are being filed in accordance with the five year rule

review process.

7. If the rule is an AMENDMENT, then summarize the changes and the content
of the proposed rule; If the rule type is RESCISSION, NEW or NO CHANGE,

i 2zEeu AE DT e 3ETADM e TFoaaz T e - e S B < e~ s et
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then summarize the content of the rule:

OAC 901:10-1-01 outlines the definitions as used in Division 901:10 of the Ohio
Administrative Code. The rule 1s being amended to add a definition for the term
#professional geologist.# The term has been defined as a person qualified to
practice geology and is presently registered by a state licensing or certification
board as recognized by the American Institute of Professional Geologists.

8. If the rule incorporates a text or other material by reference and the agency
claims the incorporation by reference is exempt from compliance with sections
121.71 to 121.74 of the Revised Code because the text or other material is
generally available to persons who reasonably can be expecied fo be affected

by the rule, provide an explanation of how the text or other material is generally
available to those persons:

This rule incorporates Ohio Revised Code and/or Federal Code sections in the rule

which are exempted from the incorporation by reference standards in section
121.75 of the Revised Code.

9. If the rule incorporates a text or other material by reference, and it was
infeasible for the agency to file the texi or other material electronically, provide

an explanation of why filing the text or other material electronically was
infeasible:

Not applicable.

10. If the rule is being rescinded and incorporates a text or other material by
reference, and it was infeasible for the agency to file the text or other material,
provide an explanation of why filing the text or other material was infeasible:

Not Applicable.

11. If revising or refiling this rule, identify changes made from the previously
filed version of this rule; if none, please state so. If applicable, indicate each
specific paragrap_h of the rule that has been modified:

Not Applicable.

12. Five Year Review (FYR) Date: 2/17/2017

(If the rule is not exempi and you answered NO to question No. 1, provide the
scheduled review date. If you answered YES to No. 1, the review date for this
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rule is the filing date.)

NOTE: If the rule is not exempt at the time of final filing, two dates are required:
the current review date plus a date not io exceed 5 years from ihe effective date

for Amended rules or a date not to exceed 5 years from the review date for No
Change rules.

FISCAL ANALYSIS

13. Estimate the total amount by which this proposed rule would increase /
decrease either revenues / expenditures for the agency during the current
biennium (in dollars): Explain the net impact of the proposed changes to the
budget of your agency/depariment.

This will have no impact on revenues or expenditures.
$0.00
Not applicable.

14. Ideniify the appropriation (by line item etc.) that authorizes each expenditure
necessitated by the proposed rule:

Not applicable.

15. Provide a summary of the estimated cost of compliance with the rule to all
directly affected persons. When appropriate, please include the source for your
information/estimated costs, e.g. indusiry, CFR, internal/agency:

Each CAFO/CAFF must obtain either a permit to install, or a permit to operate, and
other permits depending on the location and size of the facility. The fees for these
permits can be found in OAC 10-1-04 and vary from $500 to $2,250. All manure
storage structures at the applicantis property must be built in compliance with the
standards set forth in rule. The Department¥s engineers and inspectors review and
inspect these facilities to ensure compliance. In addition, depending on the location
of the facility the applicant may need to conduct water testing in order to determine
the ground water quality characteristics. These tests are done to determine the soil
and water characteristics of the site mn order to provide the applicant the information
necessary to most efficiently plan the facility#s manure storage locations and
operations. The cost of the plans required by these rules varies widely based on the
location of the facility, the size of the facility, and if an independent contractor is
selected to complete these plans.

16. Does this rule have a fiscal effect on school districts, counties, townships, or
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municipal corporations? No

17. Does this rule deal with environmental protection or contain a component
dealing with environmental protection as defined in R. C. 121.397 Yes

You must complete the Environmental rule Adoption/Amendment Form in order to
comply with Am. Sub. 106 of the 121st General Assembly.

S.B. 2 (129th General Assembly) Questions

18. Has this rule been filed with the Common Sense Initiative Office pursuant to
R.C. 121.827 Yes

19. Specific to this rule, answer the following:

A.) Does this rule require a license, permit, or any other prior authorization to
engage in or operate a line of business? Yes

Each CAFO/CAFF must obtain either a permit to install, or a permit to operate, and
other permits depending on the location and size of the facility.

B.) Does this rule impose a criminal penalty, a civil penalty, or another sanction,
or create a cause of aciion, for failure to comply with its ierms? Yes

Failure to comply with the rules may subject permit holders to fines or other
enforcement actions. Additionally, failure to obtain a permit may be subject to
heavy civil penalties and possible criminal actions.

C.) Does this rule require specific expenditures or the report of information as a
condition of compliance? Ne
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(C) Is the proposed rule or rule amendment being adopted or amended to enable
the state to obtain or maintain approval to administer and enforce a federal
environmental law or to participate in a federal environmental program ?
Yes

Is the proposed rule or rule amendment more stringent than its federal
counterpart ? Yes

Whai is the rationale for not incorporating the federal counterpari?

The federal counterpart has been incorporated into the rule.

(D) [f this is a rule amendment that is being adopted under a state statute that
establishes standards with which the amendment is to comply, is the

proposed rule amendment more stringent than the rule that it is proposing
to amend? Yes

Please explain why?

To comply with the federal regulations for NPDES delegation.
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The committee met again Sept. 24, and with three meetings scheduled during October, the

= current timeline is to have the regulatory structure completed by November to take effect in
February of 2002. '

The 16-member advisory committee is composed of nominated representatives of the
various interests with a stake in the process, including producer groups, local officials,
wastewater and drinking water utilities, environmental organizations, and four
representatives of the public who were nominated by the Licking County citizens group, the

Ohio Farmers Union, the Ohio Livestock Coalition, and the Ohio Federation of Soil and Water
Conservation Districts.

At the charge of the governor, the group has worked to achieve consensus on each and
every guideline included in the proposed regulations, Elder said.

Waiting for permits. There are a total of 130 feeding operations with 1,000 or more
animal units around the state permitted under the former Ohio Environmental Protection

Agency process. These operations will be inspected immediately in order to receive the new
Department of Agriculture’s permit to operate.

There are also a number of operations that have been waiting to expand until the new

process is ready before they apply for an initial review to receive a permit to install.

In the end, Elder said the total number of feeding operations that will come under the
jurisdiction of the permitting program under current federal rules will be around 200.

Once a facility has been permitted, Elder said, it will then be inspected twice a year.
The regulations being written are based on best management practices taken from the Soil
and Water Conservation District standards, from the Environmental Protection Agency

requirements, and from best scientific evidence, Elder said.

Create minimums. The advisory committee has tried to determine what would be the

. minimum standard consistent with good conservation, environmental protection, and
federal requirements.

http ://wwv.fmmanddairy.com!newsffalm-science—re\dewﬂhio—a]most—done-with—new—cafo—regu]a.-. 6/19/2016
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LIVESTOCK WASTE AND WASTEWATER MANAGEMENT

Purpose:
The purpose of this policy is to esiablish procedures and guidelines for regulating new
livestock operations designed to handle waste from over 1,000 animal unifs or operations
that are expanding to handle waste from a total of over 1,000 animal umits. This policy aiso
applies to existing facilities (of greater than 1,000 animal units) that are not complying with
current requirements (e.g. facilities that failed to apply for a Permit to Imstall). This policy
establishes procedures regulated entities must follow to obtain approvals and the criteria for
the design and management of livestock waste and wastewater management systems.

Additionally, this policy is being issued as an interim policy to be effective for a period of
two years. The infent of issuing this policy as interim is to allow the agency to develop a
standard for review of livestock operations while more in depth siudies are being performed
on various livestock management issues. A commission of officials involved in livesiock

. wasic mapagement from the fri-state area (Michigan, Indiana and Chio) as well as members
from various state and local agencies has been organized to perform these studies.

Applicable Regulations:
ORC 6111.44,ORC 6111.45,0RC 6111.46
OAC 3745-31, OAC 3745-33

Background:
The Ohio EPA regulates the storage, collection, treatment and disposal of manvre and
wastewaters from new or expanding livestock operations handling more than 1,000 animal
units by requiring the submission of an application for a Permit to Install (PTE), a Livestock
Waste Management Plan and, if applicable, a NPDES Permit. The requirements of the
U.S.EPA NPDES Permit rules for concentrated animal feeding operations (40 CFR 412)
musi be met.

Obic EPA will review all information available on the design capacify of a particular facility,
including the dimensions and type of the planned waste treatment sysiem, the size of the
barn(s) for housing the animals, and the dimensions of the property where the facility will be
developed. The Agency will also consider the proposed number of animal umits, but will
focus on the current design capacity of the planned or proposed waste ireatment system in
making the final decision to require a permit to install and plan approval.

Ohio EPA will not require a permit to install for a treatment works or disposal system for



Supplement-io Form A _ ' * ‘ B

Ohio Environmentzt Proteon Agency
Permit to Instali/Plan Approval Application
Livestock Wasie

Applicant___ (0)(6) | Farm, Inc. .
Faciiity Owner: (0) (6)  ‘arm, Inc.

Application/Plans Prepared by: Engineering Assoclates, Inc.
Project Name: (0)(6)  tarm, Inc. Wastewater Flush Sysiem

1. Animal amogiis: Numbar Type of Animal
‘(b)(G) amimal units Mature Dairy Cattle

2. Projected annual dry tons of manure (atiach calculafions) =

' . . . ESAP— days .1 tom -
(0) (6) animal units x 10.4 1b/day/animal unit A_'365 Jear * 2,000 1b. 3,796 dry to?s/year

3. Brief description of the existing manure collection, storage, and freaiment process:
The existing manure storage and collection system consists of scraping manure into
twa concrete pits with a tractor for the mature dairy cattle and scraping manure

onto a concrete pad with a twactor for the heifer barms.

4. Brief describfion of the proposed manure collection, siorage, and freatment process:
The proposed manura collection system will be a flgsbﬂ sy%tem. Sand, which is uséd

for bedding will be removed by gravity settling before the manurs—water mixture
-is pumped into a 2-cell lagoon system for the treatment. Water from the lagoon
‘system will then be used to flush the barms.

5. Manure/Wastewater Disposal Method {check the fype that appﬁeé and proﬁde a brief descripﬁbn)

X_ Land Application irrieation and truck-mounted spreaders
___ Distrioufion & Markefing
___Cther

- IF g;jmgeﬂfvastewaters are fo be land applied on known fieids, compleie the following table (attach addifional shesis if
neede

*See attached sheet

M T

Jé{, 7 w98
=1 OHIO EPA NEDO

EPA 4300 (rev.11/96) (DSWIDEFR)



Ohio Environmental Protecion Agency
Penmt to lnsta!lfPIan App rovai A > pl:catzon

Applicant:

Name: - Farm, Inc.
Mailing Address: (B)(6) T .
City: Perrysville State: Otdo. Zip: __ 44864
Contact Name: ____ (B)J(E) 1 Tile: President
Prone: QYOI Fec DO

. Appiication/Plans Prepared by:

Name: __Engineering Associates, Inc.
Mailing Address: _700 Winkler Drive
City: Wooster State: Ohio - Zip:_ 44691

Contact Name: i Tite:_Principal

Phone: (B @) [T I

Biliing Address (if diiferent than Applicant}:
Name:
Mailing Address:

~ City: ' State: Zip:

-+~ Contact Name: . Tile:

Phone: (_ 3 = Fac () -

Owner (if different than Applicant):

Name:

Mailing Address:

City: State: __~ Zip:
Contact Name: Tiile:

Phone:(  _ ) - Fax ( ) -

Project Location: ;

Street Address or Location Description: __!

County: _Ashland TownshipMunicipaliy: Creen Township

LBﬁﬁJdeii-:_ Longitude: ..i-_._Method of Determination;_USco_ 2P

JuL 7 1998

EPA 43209 (rev. 11/95) A o (DSWIDEFA)

fidin P4 NFDRD
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Ohio Department of Agriculiure ~ gxio

Governer Boh Taft
“entenzni Covernor Manreen O’Connor
sector Fred L. Dailey

Certified Mail Rgtm*u Receipt Requested

February 10, 2004

Fort Recovery, Ohio 45 846

Re: Waming etier

De®®
Violation of Ohio Depariment of Agriculfure Iaws and fules was discovered during an inspection
by my staff on November 26, 2003. Qu that date, staff from the Ohio Department of Agriculture
Livestock Eavironmental Permitting Program investigaied a complaint that files on your farm
were flowing and that you had a discharge from land applying egg wash water to a field. I

understand that your lagoon was getéing full and that you found it necessary to land apply
manure. No records were available on freeboard measuremenis.

The inspection noted that the lagoon was appromately % empiy. The tile was plugged and the

waierway was dammed. There was a trace of ved left in the diich from the eg wash waier, but 1t
was mosily clear. The discharge was {aken care of bui a discharge occurred. It appeared fo the
inspector that the discharge flowed inio 2 defined waterway or “waters of the Staie” in violafion
of your Ohic EPA Permit io Install, which is now eaforced by this Department.

The following are the rules at issue:

Rule 901:10-2-14 of the Ghio Adminisirative Code provides, in part, at (8) Manure application
rate — general criteria:

“(3) The manure application raie shall be based on the most limiting factor of the
following:
“(2) For liguid manure;

% =S = = = %

* (iv) The application rate shall not excecd the available wa.ter

capacity of the soil as described in appendix B of this mlc,

Livestock Environmental Permitting Prograin
. 8995 Bast Main Street = Reynoldsburg, Ohie 43068
¥ ' Phone: 614-387-0470 = Fax 614-728-6335

ODA home page: www.siate.oh.us/agr/ © e-mail: agri@odant.agri.state.oh.us
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You are currently subject to Ohio EPA Permit to Instail 08-044-N'W which was iransferred to
this Department for enforcement on August 19, 2001. As required by law, you are working o
obtain a Review Compliance Certificate that will regulate your farm under ODA mles and under
those portions of the Ohio EPA permit that do not conflict with any ODA rules. Some of the
condifions of the Ohio EPA permit required monitoring and reporting. With the RCC you will
iind that GDA rules also require moniforing and recordkeeping. Records need to be maintained
in good order in an Operating Record that is always available to an inspector. I want io take this
opportunity io noie the requirements thai apply with respect to land application activities at a
facility such as yours. The applicable rule is 901:10-2-16 of the OAC and it provides, in past at
paragraph (A)(1)(c):

* Land application site records. Records for each land application site, including:

* # * & %

“{iii) When liquid manure is applied io a land application site with subsurface
drains, document the periodic observations of the drain outlets for Hguid manure
flow during and after application in the operaiing record.

“(iv) When liguid manure is applied to a land application site with subsurface
drain, document the use of drain outlet plugs or other devices iu the goperating
record.”

A copy of Appendix B, which is referred to in the rules, is LTACILded here for your use along with
a copy of the Complaini Follow-Up Repert. '

You must contact this office prior fo any land application of mamure becaunse of winter
conditions. In the meantime; my staff will continue to work with you io dcveiop a Review
Compliance Ceriificate for your facility.

Y

Kevin H. Elder
Executive Director
I_.mestock Environmental Permiiting Program

Sincerely,

.

Enclosures (2)

Cc:  Andy Ety, LEPP Engineer
Michelle McKay, LEPP Inspecior
Jennifer Tiell, Legal Counsel
John L. Shailer, Assistant Attorney General
Mezrcer County SWCD
Rick Wilsen, Ohio EPA

(L%



Case: 15-3147 Document: 21 Filed: 05/26/2015 Page: 42

ODA submitted a program to the U.S. EPA that complied with federal
requirements and approval is obtained from the U.S. EPA. Ohio Revv_. Code §
903.08(A). The General Assembly conditioned the transfer and ODA’s authority
to administer the NPDES program on or after the date the U.S. EPA approved the
program. Ohio Rev.Code § 903.08(B); Elder Aff at 11, (R. 17-10), Page TD#
530.

The enactment of this comprehensive environmental statute to create a
regulatory program for CAFFs and CAFOs administered by ODA is an e}(ampié of
the State of Ohio exercising its power and authority to adopt and enforce statewide

requirements to control water pollution within the State as recognized under the

Clean Water Act and federal regulations.

e}

3.  There is no federal equivalent to ODA’s PTT and PTO program
under the Clean Water Act.

ODAs Siate permit program is not subject to the requirements of Clean
Water Act or federal NPDES regulations because no PTI or PTO program exists
under the Act. Elder 4jf at 10, (R. 17-10), Page ID# 530; see also 33 U.S.C. §
1342(b), 40 C.E.R. Part 123. ODA’s PTIs and PTOs are not federally enforceable
under the Act’s § 402 NPDES permitting scheme because PTIs and PTOs do not
regulate actual point source discharges of pollutants from CAFOs. Id. at §§8-9,

(R.17-10), Page ID# 529.

Also, the Clean Water Act does not regulate the design, construction,

34
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operation, or maintenance of CAFOs. Rather, it regulates actual pollutant
discharges from CA¥Os. Nat'l Pork Producers Council v. U.S. EPA., 635 F.3d
738, 750-751, (2011). Any attempt to regulate the construction or operation of a
CAFO with an NPDES permit is u/ira vires and beyond the regulatory scope of the
NPDES program. Id. at 751.° |

Smce 2002, ODA has issued approximately 139 PTIs and 387 PTOs and
PTO renewals to CAFFs as authorized by Ohio Rev.Code Chapter 903 and Ohio
Adm. Code Chapter 901:10. Elder Aff at 998-9, (R. 17-10), Page ID# 529-530.

ODA has never issued an NPDES permit to a CAFF during its administration of

the State program.

adminisiered by Ohio EPA and ODA for livestock eperations.
The Askins make several allegations regarding the manure management
plans and permitting requirements of the Chio EPA and ODA, which indicate that

they may not understand how large livestock operations are regulated in the State

of Chio.

? The 2008 federal CAFO Rule required CAFOs o apply for an NPDES permnit if the CAFO dischareed or
“proposed 1o discharge”. Under 40 C.E.R. § 122.23(d) (2012 version). the term “proposed to

discharge™ meant the CAFO was designed, constructed, operated, or maintained such that a discharge will occur.™

In accordance with the decision in the National Pork Producers case, the U.S. EPA amended 40 CF.R. §122.23(d).
which currently states as follows: (d) NPDES permit authorizaiion—(1) Permit Requirement. & CAFO must not
discharge unless the discharge is authorized by an NPDES permit. In order to obtain authorization under an NPDES

permit. the CAFO owner or operator must either apply for an individual NPDES permit or submit a notice of intent
for coverage under an NPDES general permit.

(9%
(W3]

i, The Askins mistakenly conflate the different regulatory programs -
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State of Ohio Bwironmenial Proteciion Agency
STREET ADDRESS:

MAILING ADDRESS:
I_azarus Government Cenier TELE(&M}_ e‘r_df-anzo F.?:- (614) B24-3122 - P.0. Box 1049
50 W. Town St., Suiie 700 e BOCAEDSSR Calumbus, OH 43215-1048
Columbus, Qhin £3215

June 17, 2010
Vickie Askins
Cygnet, Ohio 43413

Re: Dekker Jersey Dairy Manure Fields in Waier Source Proteciion Areas

Dear Vickie,

t am writing in response io your lefter of June 2, 2010; regarding the proposed (0)(6)
Jersey Dairy. As you are awaze, Ohio EPA is not the regulatory agency responsibie for
issuing installation and cperating pemits for laige Concentrated Animal Feeding
Faciliies (CAFFs). This duily was delegaied fo the Ohio Depariment of Agriculture by
the Ohio House of Represeniatives and the Ohie Senate. Ohio EPA’s current
regulaiory responsibility for Concenirated Animal Feeding Operafions (CAFOs) is 1o
issue National Pollutant Discharge Eliminafion System (NPDES) permiis o CAFQOs
which discharge or propose o discharge pollutanis.

Chio EPA does not have rules regarding land appfication restrictions for rnanure
produced and land-applied by CAFOs. The land application restrictions you have

referenced are permii conditions in CAFC NPDES permits. These pemait conditions are
not enforceable ouiside of an effective CAFO NPDES permit

Ve do not have an applicaiion pending for  CAFO NPDES permit for this facility. In
addiiion, on June 3, 2010, a complaint for judicial foreclosure of the Jersey Dairy

L easing, LLC properiies in Wood County was filed in the United Staies Disirict Gourt
Northem District of Ohio Western Division.

In light of this judicial foreclosure complaint, Ohio EPA’s limiied regulatory authority for
CAFOs, and Ohio EPA’s resources, | do not believe that an Ohio EPA review of the

Jersey Dairy Manure Management Plan (MMP) is efither practical or necassary
at this ime. it the siiuaiion changes and the dairy is consiructed and discharges or

proposes 1o discharge, then Ohio EPA would be more than willing to conduct that
review.

if you have questions regarding the Source Water Assessment and Protection Program
administered by Ohioc EPA’s Division of Drinking and Ground Waters, your questions

can be answered more quickly by direcily coniacting Michael Eggert at 614-644-2767 or
at michael eggeri@epa.sigie.ch.us.

Ted Slickdand, Govemor
i g2 Fisher. Lieutenant Govemnor
Chiis Korleski, Direcior

% Piinied on Recycied Paper Oiiio EPA is an Eguaf Opporiuniy Empiover =S
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by falang timely and appropriate aciions in accordance with the CWA and applicabie siate law
(Chapter 903. _of ithe Revised Code).

OEPA is rasponsible for and has the legal authority io administer NPDES requirements
for permitiing, for compliance evaluations, and for enforcement anthori ijr with respeci to ali
other NPDES permits in Ohio, including the prefreatment program and the sewags sndge
program.

OEPA is responsible for processing new, modified, and renewed NPDES Dermiis for
non-domestic wastewater discharges, including indusirial, commercial, and silvicniture, OEPA is
responsible for processing new, modified, and renewed NPDES permiis for domestic wasiewater
dis c’nﬁges, including publicly owned reaiment works and privately owned treatment works.

OEPA. is responsible for sewage sindge management, inchiding nse, processing and
disposal of sewage sludge.

OEPA will reraain responsible for stormwater discharges regulaicd tader the NPDES
pro gram, incinding municipal separate siorm sewer sysiems and stormwater associzied with

das al activity, except discharge, transport, or handling of stormwater from CAFTs or CAFQCs
as regulated by ODA. OEPA will remain Tesponsible for an enforcement programs for |
unauthorized discharges from a0l bot animal n.eedmg facilities in #is reguiaiory program. OBPA
shall take timely and app:opﬁa\‘:e actions in accordance with the CWA and anplicable siate Zaws-
(Chapters 3745 aad 6111 of the Revised Code) and the NPDES enforcement management

sysiem developed by OEPA for OEPA’s use.



Sub. 5. B. No. 141 9131

plans for the disposal of the waste have been submitted to and
approved by the director of environmental protection. As used in
sections 5111.44 to 6111.46 of the Revised Code, “industrial
wasie” means sludge or sludge materials or a water-carried or
liquid waste resuliing from any process of industry, manufacture,
trade, or business or development of any natural resource, BUT
DOES NGT INCLUDE STORM WATER FROM ANY ANIMAL
FEEDING FACILTY, AS DEFINED IN SECTION 903.01 OF
THE REVISED CODE, OR MANURE, AS DEFINED IN THAT
SECTION. In granting an approval, the agency may stipulate
moadifications, conditions, and rules that the public health and wel-
fare may require. Any action taken by the director shall be a
matter of public record and shall be entered in the director’s
journal. Bach period of thirty days that a violation of this section

continues, after a conviction of the violation, constitutes a separate
offense.

SeEcTiON 2. That existing sections 1511.02, 1511.021,
1531022 1533 07 1511071 0 1515 08, % 874504, 811103,

6111.035, 6111.04, 6111.44 and 6111.45 of the Revised Code are
hereby repealed.

SECTION 3. All items in this section are hereby appropriated as
designated out of any moneys in the stafe treasury io the credit of
the General Revenue Fund and the State Special Revenue Fund
Group. For all appropriations made in this act, those in the first
column are for fiscal year 2000 and those in the second column are
for fiscal year 2001. The appropriations made in this act are in
addition to any other appropriations made for the 1399-2001 bi-
ennium.
AGR DEPARTMENT OF AGRICULTURE

General Revenue Fund

GRF 700-414 Concenirated Animal
Feeding Facility Advisery
Comnittee

3 0D s 25,000

GRF 700-418 Livesiock Regulation !

Program 3 D g 1,700,000
TOTAL GRF General Revenue Fund 5 D 3 1,725,000
State Specizl Revenue Fund Group
S5LEB 700-604 Livestock Mansgement

Fund $ 03 250,000
TOTAL SSR Staie Specizl Revenue
Fund Grouw ] 03 250,000
TOTAL ALL BUDGET FUND CROUPS ] 0 3 1,975,000

Within the limits set forth in this act, the Director of Budget
and Management shall establish accounts indicating the source and
amount of funds for each appropriation made in this act and shall
determine the form and manner in which appropriation accounts
shall be maintained. Expenditures from appropriations contained in

/4
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Stzte Prosram

Descrintion of State Responsibilities -

Baszic -anthority for water pollution control in Ohio is Ohio Revised Codz

' Chapter 6111, as amended. Chapter 6111 was amended in 1972 apd ageinm in

1973 to institute z discharge permit system compatible with the Hational
Pollutent Discharge Elimination System (WPDES) initiated by the 92nd
Federal Congress through the enactment of the Federal Water Follutien
Control Act of 1972 (PL 92-500) for all persoms discharging wastes into -
the surface or growmd waters of the state, or onto the ground. ;

Ohic Ravised Code Section 6111.04 now provides that no person shall piace
any pollutant, i.e., sewage, industrial waste, or other waste, into any
waters of the stare, or place such maiter in a locatioa where it causes
such pollution, unless.-he holds a valid and unexpired.permit from the .
Ohio Environmental Protection ﬁgency (Ohic. EPA) ox unlass én appllcatlon
Lor renewal is pending.

Revised Code Sectiom 6111.03 (J) further provides that zll discharge
parmits issuvad by the Ohio EPA must comply with all requiremeats of the
Federzl Wazter Pollution Comtxol Zct of 1972 and regulations adopted
thereunder. In addition, no permit shall be issued if the Administra—
taxr of the U.S. EPA objects in writing to the issuance, 1f the Secretary
of the Army determines in wiitimg that anchorage or navigation would be
substantially impaired by the proposed discharge, ox.if a discharge of

radiclogical chemical, biologiecal warfare agent or high-level radicactive

waste is proposed. All perseng diascharging or proposing to discharge

sewage, industrial waste, or other waste into suxrface waters of the state -

will be issued a dischargs pevmit pursuvant to PL 92-500., Chapter 6111,
and the procsduval and substantive rules of the Ohio EPA. Persons in-—
jecting into wells any substance that may pollute waters of the state
must 2pply to the Ohio EPA for an NPDES pnermit. In addition. persons
injecting water, gas, or other material irto a well to fncllltate the

NPDES permits issued by the Ohio EPA for all discharges will contain ap— .

propriate effluent limitaztions and restrictions and schedules cf compli-
ance. and obher counditiomns deemed necessary by the Ohio EPA to glve
adequate protecrion to watere of the state. No pemmit will be valid fox
mors than five vears. Monltoring and other reporiing resquiremsntsg wilil
be included in the permit whenever-necessary. _Hixiog zones are already
provided in the Ohio Water Quality Standards, EP-1. {appendix 3.4)

The Ohioc EPA and the U.S.. EPA, Region V, have =srrived at a Memorandum of
Asresment, which owtlines the proeedu‘res by .which Ohio will implenrent
the 40 CER 124 guldelines of U.3. EPA. This temorandum will be signed
by ths Director of the Ohic EPA and constitutes an official part of this
program submitital. The Agreement contains the following procedures
which the Ohio EPA will pursue as part of its implementation of the
NEDES permit program:

., production of 0il-or gas ox for dispogel ‘purposes ‘must obrain.a uermi..;.
. from the-Ohio Depa‘rtment of Natural Resom.ces 3.'1 compllance m_th Ohln
'Rr—wsed Cede Section 1509. 08t. ‘ -
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(G) Adopt, amend, and rescind rules in accordance with Chapter 119. of the Revised
Code governing the procedure for hearings, the filing of reports, the issuance of
permits, the issuance of industrial water pollution cuutrol certlﬁcates and all other
matters relating to procedure;

(H) Issue, modify, or revoke orders to prevent, control or abate water pollut;on by
such-means as the following:

(1) Prohibiting or abating discharges of sewage, industrial waste, or other wastes
into the waters of the state;
- (2) Requiring the construction of new disposal systems or any parts thereof, or the

‘modification, extension, or alteration of emstmg disposal systems or any parts

thereof;

(3) Prohibiting additional connections to or extensions of a sewerage system when

the connections or extensions would result in an increase in the polluting properties
of the effluent from the system when discharged into any waters of the state;

{4) Requiring compliance with any standard or rule adopted under sections
6111.01 to 6111.05 of the Revised Code or term or condition of a permit.

In the makmg of those orders, wherever compliance with a rule adopted under .

section 6111.042 of the Revised Code is not involved, consistent with the Federal
Water Pollution Control Act, the director shall give consideration to, and base the
determination on, evidence relating to the technical feasibility and economic reason-
ableness of complying with those orders and to evidence relating fo conditions
calculated to result from compliance with those orders, and their relation to benefits
to the people of the state to be derived from such compliance in accomplishing the
purposes of this chapter.

(I) Review plans, specifications, or other data relative to disposal systems or any
part thereof in connection with the issuance of orders, permits, and industrial water
pollution control certificates under this chapter; ) '

(J)1) Issue, revoke, modify, or deny sludge managemerit permits and permits for the

discharge of sewage, indusirial waste, or other wastes into the waters of the state,

and for the installation or modification of disposal systems or any parts thereof in
compliance with all requirements of the Federal Water Pollution Control Act and
mandatory. regiilations adopted thereunder, including regulations adopted under
section 405 of the Federal Water Pollution Control Act, and set terms and conditions
of permits, including schedules of compliance, where necessary. In issuing permits
for sludge management, the director shall not aliow the placement of sewage sludge
on frozen ground in conflict with rules adopted under this chapter. Any person who
discharges, transports, or handles storm water from an animal feeding facility, as
defined in section903.01 of the Revised Code, or pollutants from a concentrated
animal feeding operation, as both terms are defined in that section, is not required
to obtain a permit under division (J)(1) of this section for the installation or
modification of a disposal system involving pollutants or storm water or any parts of
such a system on and after the date on which thedirector of agriculture has finalized
the program required under division (A)(1).of section 903.02 of the Revised Code. In
" addition, any person who discharges, transports, or handles storm water from an
animal feeding facility, as defined in section 903.01 of the Revised Code, or pollutants
from a concentrated animal feeding operation, as both terms are defined in that
section, is not required to cbtain a permit under division (J)(1) of this section for the
discharge of storm water from an animal feeding facility or pollutants from a

concentrated animal feeding operation on and after the date on which the United
States environmental protection agency approves the NPDES program submltted by

the director of agriculture under section 903.08 of the Revised Code.
Any permit terms and conditions set by the director-shall be designed to achieve
and ‘maintain full compliance with the national effluent limitations, national
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§ 6111.03

WATER SUPPLY—SANITATION—DITCHES

damages resulting from oil spill in navigable waters
af state. 10 ALRFed 956.

Validitv and construction of statute or ordinance 2llowing
tax exemnption for property used in pollution control.
G5 ALRAd 434.

Law Review

Beyond the cabin on the bank, Qhio groundwater law in
transition. Comment. 13 ONorthLRev 537 (1956).

Environmental law—assessment of penaldes for violations
of schedules of compliance prescribed by a national
pollution discharge eliminaton system permit. A cor-
poration’s size and wealth ave admissable and rele-
vant for determining the amount of a penzity for
violating a schedule of compliznce. State ex rel.
Brown v, Dayion Mallzable, Inc., 1 O83d 151, 438
NE2d 120 (1952). Case note. 12 Capital GLRev 335
(1082).

Groundwater law in Olio past end future: a proposed
legislative solution to past problems and frture needs.
Richard P. Fzhey.and Stefania Debow-Hubbard. 14
CapitaiULRev 43 (1984).

CASE NOTES AND 0AC
INDEX

Adjudicatory hearing, B

Approvel may not be made conlingeat on improving the sewage
systemn, 11, 12

County authorily, 14

Findings of fact by environmental hoard of review, 3

Loeal subdivision cannot acespt responsibility for administering o
state-federal pollution ak t project, 16, 17

Municipal grdinance or policy condlicts, 9, 10

Public hearing, 3

Publicly owned treatment worls (POTW), 6, 7

Schedules of complianee, 4

Sovereign Tmununity, 1, 2

State monies, 15

Township authority, 13

1. (1990) In order far clairms brought by the state of
Qhio pursuant to Chio’s water pollution laws to 211 within
the waiver of sovereign immunity, these claims must arise
under federal law. Because Ohio’s water pollution laws
were adonted in accordance with the Clean Water Act
and approved by the EPA, Ohio state law claims also arise
under the federal law and thus the Clean Water Act’s
waiver of sovereign immunity also applies to state pollu-
don law claims: State of Ohio v. U.5. Dept. of Energy,
904 F2d 1038 (Gtk Cir.).

2. (1988) Because compliance with a state permit is
dezmed compliance with the Clean Water Act, 33 USC §
1251 etseq, and, under the circumstanees, the civil penali-
ies imposed under the state program “arise under Federal
law,” Gongress intended to waive soversign immunity to
such civil penaltes, and because the State of Ohio has
pleaded federal violation of the Ohio Water Pollution Con-
trol Act with particularity, therefore the State of Ohio may
recover if it can prove facts supporting its claims: State of
Ohio v. United States Department of Energy, 659 FSupo
760 (§.D.).

3. (1992) The public hearing requirement to which
Chio Adm. Coda 3745-1-05 refers must be satisfied before
a permit may be issued to install a new.source of pollution
pursnant o Ohio Adm. Code 3745-31-02(A): Columbus &

Franldin Cty. Metro. Park Dist. v. Shank, 65 0saq gg
600 NE2d 10432. v

4. (1582) Schedules of compliance are terms or copg;
tons of National Pollutant Discharge Elimination 5y~=lan;
permits issued by the Director of Environmental Protgp.
tion: State ex rel. Brown v. Dayton Malleable, 1 0834
151, 1 OBR 183, 438 NE2d 120.

5. (1992) Contrary to the requirements of RC § 3745.05
the environmental board of review’s findings of fact did
not support its affirmance of the prior notce and prior
approval conditions in the discharge permit: CECOS 1.
ternatl., Inc. v. Shank, 79 OApp3d 1, 606 NE2d 073,

6. (1985) Revised Code § 6111.03(Q)(3) authorizes the

Director of Environmental Protection to incorporate pub-
licly owned treatment works ("POTW”) pretreatment pro-
gram conditions into permits issued to POTWs. In addi-
tion, RC § 6111.03(Q)(7) authorizes the director to ispe
orders to enforce POTW pretrsatment programs: Sen-
dusky v. Maynard, 27 OAppid 109, 27 OBR 140, 499
NE2d 1262. )

7. (1985) When it is not practical, the Director of Enyi-
ronmental Protection is not requived to hold a hearing
prior to issuing an order requiring 2 POTW to develop a

program for the pretreatment of industrial waters prior io -

their discharge into the POTW (General Motors v. McA-
voy [1980], 63 OS2d 232 [17 O03d 143], paragragh two

of the syllabus, applied): Sandusky v. Maynard, 27

OApp3d 109, 27 OBR 140, 499 NE2d 1262,

8. (1980) The director is not required to afford an adju-
dicatory hearing to a permittee before issuing the permit.
Although RC § 6111.03(]) requires the director to base his
determination on certain evidence, an adjudicatory hear-
ing is not mandatory since the divector may obtain the
necessary evidence by investigation or in some other way:
Ambenst v. McAvoy, 19 003d 321 (App).

9. (1980) A mumicipelity has a right, under Art. XVIII,
§ 4 of the Ohio Constitution, to own and operate its own
sewage treatment facility. Thus, the director of enviran-
mental protection may not order a municipality to contract
with another municipality for such facilities. The direclor
may, however, order & municipality to modify its existing
facilities or to construct new facilities in order to comgly
with reasonable environmental protection standards: Am-
herst v. McAvoy, 19 003d 321 (App). .

10. {1979) Where it is claimed that a municipal 0‘:‘?“
nance reguiring annexalion prior to use aof municipal utilit-
ies conflicts with the state’s policy to control water pollu-
tion on a statewide basis, irrespactive of municipal bou
aries, the determination whether such policy and such con-
Hict exist must be predicated upon action initiated by L_!'“
Ohio Environmental Protection Agency, and notby 2 third
party: Shipman v. Bd. of Health, 64 OApp2d 226, 18
002d 172, 414 NE2d 430.

11. (1974) The Ohio environmental protection age0t
may notmake approval of an otherwise proper applicatio®
for sewer line connections contingent upon the village i
proving its sewer system: Monroe Country Estates, In¢. ¥
‘Whitman, 74 002d 176 (EBR 73-29).

12. (1974) The broad and general authority granted 1
the director under RC § 6111.44 to . . . stipulate md‘
modifications, conditions, and regulations as the public
health and prevention of pollution may require” has b‘?;
linited by the enactment of RC § 5111.03(H)(3) and |
clear and explicit language granting authority to the &I
tor to prohibit “connectivns to or extensions of 2 5““'"“5t
system” when such “connections or extensions would r&s®
in an increase in the polluting properties of any w2tes
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
: REGION 3

In thé Matier of:

) EPAS-14-113(a)0H-5
)
Sumait Tthanel, LLC d/b/a } Proceeding Under Sections 213{a)(3)
POLET Biorefining - Leipsic )}  ef the Clean Air Act, 2 TUS.C.
Leipsie, Okio } § 7413(a)(3)
)
)
Administraiive Consent Order
i The Director of the Air and Radiation Division, U.S. Environmental Protection

_ Agency (EPA), Region 5, is issuing this Order to Summit Ethanol, LLC, doing business as

POET Biorefining - Leipsic (PFOET), under Section 113(2)(3) of the Clean Air Act{CAA), 42
U.S.C. § 7413(2)(3).

Statuiery and Regulatery Background

Federally Enforceable State Operatine Permii Program

& On March 10, 2003, EPA approved Oho Adminisivative Code {OAC) Ruls 3745-
31-03 as part of the federally-enforceable Ohio State Implementation Plan {Chio SIP). 68 Fed.
Reg 29009.

3. OAC Rule 3734-31-05 authorizes the Chio Environmental Proieciion Agency
(Chio EPA) io issue faderaliﬁ:—enforceaﬁlc Permiis-to-install (PTI) and .?emits-tu—lnstall and
Operaie (FTIO) with such terms and condifions as are necessary {0 ensure compliance with
applicable laws and t0 ensure adéquai_e proteciion .of environmenial qualiiy.

Titie V Permii Program

4, Title V of the CAA, 42 US.C. §§ 7661-76611, established an operating permit

program for major sources of air pollution.



Search results | Search | US EPA z 3 Page 2 of 4

... On January 22, 2003, EPA approved OAC 3 745-3 1-05 as pait of the -
. federally

enforceable SIP for Ohio. 68 Fed. Reg. 2909. ... 68 Fed. Reg. 2909. ...

CERTIFIED MAIL RETURN RECEIPT REQUESTED Monica ... 2010-02-02
hitps://yosemite.epa.gov/rS/rSard.nsf/b7d2ca869c9cf! 68625?5760063334 '.
61/4...

... 68 Fed. Reg. ... 59 Fed. Reg. ... This Order does not affect the
University of Cincinnati’s
responsibility to comply with other federal, state, and local laws. ...
iu-Os‘& resaits from
,zps,!ﬁ osemite.epa.gov/r§/rSard.rsihT7d20a8659 §2575765067
B461]

Federal Facilities Reports About Underground Storage Tank Compliance - 2003

Eneray Policy Act
https://www.epa.gov/ust/federal-facilities-reports-about-underground-sio...
Find links to reports from 24 federal agencies regarding the compliance
status of underground storage tanks owned or operated by the federal
agencies or located on land managed by the federal agencies.

Regisiering Transformers Containing Polychlorinated Biphenyls (PCBs)
https://www.epa.gov/pcbs/registering-transformers-containing-polychlorin...
PCB transformer owners must register their transformer(s) with EPA. This
page contains the forms and instructions on how fo do so.

5 Year Air Monitoring Asséssment 2016-03-11

bttps://www?3 epa.gov/itn/amtic/files/networkplans/FLassess2015.pdf

. 68 Figure 43. ... CO Carbon Maonoxide FRM Federal Reference Method ...
NO’)
Nitrogen Dioxide NON-REG Non-regulatory Momtonno Holmes County ...

Ambient Air ‘-JIo*mouﬂrr Network for Florida - 2015-08-28

https://www3.epa.gov/ttn/amtic/files/networkplans/FL2012plan.pdf
... FRM Federal Reference Method HI CONC High Concentration
MET ... NON-REG

Non-regulatory Monitoring PM2.5 Particulate ... 7.5 1511682 <120 ... .
_ [More resulis from hitps://wwwi.epa.gov/itn/amiic/files]

Consent Decree: SunCoke Energy. Inc. (SunCoke) and Haverhill North Coke Co.
{(Haverhill)

https://www.epa.gov/enforcement/consent-decree-suncoke-energy-inc-
suncok...

This 1s the consent decree for SunCoke Energy, Inc. (SunCoke) and
Haverhill North Coke Co. (Haverhill)

Cousent Demee United States of America. et al. v. - Archer Daniels Midland
\_ompany

https://www.epa.gov/enforcement/consent-decree-united-states-america-
et-...

Consent Decree with Archer Daniels Midland Company for violations of -
Clean Air Act

. \Bfore resnlts from https:/www.epa.gev/enforcement]

hitps://search.epa.gov/epasearch/epasearch?quervtext=6R-+fed +rea+7000 & timanfonaut—n -0 3+ =imimme s
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UNITED STATES COURT OF APPEALS

FoRr THE SECOoND CIRCUIT

Aungust Term, 2004
{Axgued:; December 13, 2004 Decided: February 28, 2005) -

N Docket Nos. 03-4470 (L), (3-4621 (C), 03-4631 (C), 034641 (C), 03-4849 (C),
04-40199 (C), 03-40229 (C)

WATERKERPER ALLIANCE, INC., AMERICAN FARM BUREAU FEDERATION, NATIONAY, CHICKEN
COUNCIL, NATIONAL PORK PROBUCERS COUNCIL, AMERICAN LITTORAL SOCIETY, SIERRA CLUB,
Inc., NaTuRrAL RESOURCES DEFENSE CoUNCE, INC., :
Petitioners/Intervenors,

__....v o

TNITED STATES ENVIRCNMENTAL PROTECTION AGENCY, MICHAEL (. LEAVITT, Adminisirator,
' United Stafes Envirommental Protection Agency

Respondents.

Before:

OAKES, KATZMANN, and WESLEY, Circuit Judges.

The petitioners challenge an administrative rule promulgated by the United States Environmental
Protection Agency in order to regulate the emission of water pollutants by concenirated animal
feeding operations. See National Pollutant Discharge Elimination System Permit Regulation and
Effluent Limitation Guidelines and Standards for Concentrated Animal Feeding Uperations, 68
Fed. Reg. 7176, 7179 (Feb. 12, 2003) (codified at 40 C.F.R. Parts 9, 122,123 and 412). The
petitions for review are granted in part and denied m part.
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application.” Land application, the predominant means by which CAFOs dispose of animal
waste,!! is a process by which manure, litter, and other process wastewaters are spread onto
fields controlled by CAFOs. As all parties here agree, when properly land-applied, manure,
Litter, and other process wastewaters can act as a fertilizer, because “land application of CAFO
waste fosters the reuse of the nitrogen, phosphorus, and potassium in these wastes for crop
growth.,” EPA, STATE COMPENDIUM: PROGRAMS AND REGULATORY ACTIVITIES RELATED TO
ANIMAL FEEDING OPERATIONS 13 (May 2002). However, when wéste is excessively or
improperly land-applied, the nutrients contained in the waste become pollutants that can and
often do run off into adjacent waterways or leach info soil and ground water. See id.; Preamble

to the Final Rule at 7180-81.

In light of these environmental threats, the EPA first promulgated regunlations for CAFOs
in 1974 and 1976 — regulations that, very generally speaking, defined the types of animal feeding
operations that qualify as CAFOs, set forth various NPDES permit requirements, and established
effluent limitation guidelines for CAFOs. See 41 Fed. Reg. 11,458 (Mar. 18, 1976); 39 Fed. Reg.
5704 (Feb. 14, 1974). After having been sued, in 1989, for failing to publish a plan to revise

existing effluent limitations for the industry pursuant to 33 U.5.C. § 1314(m),"” the EPA, on

!1“Several estimates indicate that 90% of CAFQ-generated waste is land applied.” EPA,
StaTE COMPENDIUM: PROGRAMS AND REGULATORY ACTIVITIES RELATED TO ANIMAL FEEDING
OPERATIONS 13 (May 2002).

2 That suit, brought by the NRDC and Public Citizen, was resolved by a consent decree
in which the EPA agreed to.propose new effluent limitation guidelines for the swine, poultry,
beef and dairy subcategories of CAFOs. See Consent Decree, as amended, NRDC v. Reilly,
modified sub. nom., NRDC v. Whitman, No. 89-2980 (D.D.C. 1/31/1992).

-10-
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Compendium of State AFC Programs — May 2002 Okio

Ohio’s CAFQO Program

1.0 ackground

Based upon information provided to EPA by USDA, there are 532 AFOs with 300 to 1,000
animal units and 212 AFOs with more than 1,000 animal units in Ohio (USDA, 1999; USDA,
2000). Ohio has 130 facilities with more than 1,000 AU that have received installation permits
and/or livestock waste management plans approval from Ohio EPA (Jones, Speck, Daily, 2000).

2,0  Lead Regulatory Agency

Senate Bill 141 transfers the authority to issue NPDES permits for the discharge of manure from
point sources into waters of the state and for storm water resulting from an anima] feeding -

facility (AFF) from the Director of Environmental Protection to the Director of Agriculture. The’

authority to issue these permits depends upon the approval of the Director of Agriculture’s
permit plan by the U.S. EPA. Authority to issue permits to consinuct or modify concentrated
animal feeding facilities (CAFF) also was transferred to the Director of Agriculture (OLSC, -
2002). The Dfnsmn of Soil and Water Conservation, Chio Depariment of Natural Resources,
addresses pollution problems from opesations with fewer than 1,000 animal units, which are not
required to obtain permits (Hutchinson, 1996).

3.0  State Regulations Regarding AFOs/CAFOs

Ohio Revised Code (OR) 6111 prohibits the controlled discharge of waste direcily into state
waters (Veenhuizen et al,, 2000). Ohio Revised Code 307.204 and 505.226 require written
notification of new or expanding CAFF to local county and township boards, and an agreemennt
regarding the CAFF operations between the CAFF and the county, and CAFF and the township
before a permiit is issued. Senate Bill 141 transfers the authority to regulate NPDES discharges
to the Ohio Depariment of Agricuifure and requires all farms with 1,000 AUs be regulated by
perniit and utilize Best Management Practices and Comprehiensive Nufrient Management Plans.
The program also requires plans for insect and rodent conirol (Jones et ali., 2000). Livestock
racilities are affected by Ohio’s Stream Litter Act (ORC 1531.29), which specifies that any
person putting wastes into Ohio’s waters may be guilty of a violation (Hutchinson, 1596).

4,06  Types of Permits

Three types of Ohio EPA approvals may apply to an animal operation in: an NPDES permit, an
mstallation permit (formerly a permit-to-install), and a livestock waste management plan. An

animal operation may need to have more than one permit or management plan (Hutchinson,
1996).

NPDES

Currently there are poteniially two types of NPDES permits that a livestock operator would need:
an NPDES wastewater permit and an NPDES storm water permit.

Senate Bill 141 prohibits a person, on and after the daie on which the U.S. EPA approves the
NPDES program submitted by the Director of Agriculture, from discharging manure from a point
source into waters of the state, or from discharging storm water resulfing form an AFF, without
first obtaining a NPDES permit issued by the Director of Agriculture. Persons who have been

Information contained on this page is subject to the Hmitations described on page one of chapter one of this docizmens. 207
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Rey. 7/29/02
o8 A MEMORANDUM OF AGREEMENT
BETWEEN
THE OHIO DEPARTMENT OF AGRICULTURE
AND

THE OHIO ENVIRONMENTAL ]PR{II'I‘E‘.CTI()’}ﬁr AéENCY

Article .. INTRODUCTION AND PURPOSE
This Memorandum of Agreement (MOA) is entered into between the Ohio Department of
Agriculiure (ODA) and the Ohio Environmental Protection Agency (OEPA) for the ;;urpuse of
structuring a cooperative and c;)mpicmcntary approach to the regulation of animal feeding
facﬂities and the regulation of and proection of water quality in the State of Ohio. 'I‘Iiis MOA:is

intended to support the state of Ohio’s application to the United States Environmental Protection

Agency (USEPA) for amended delegation, under section 304(i) of the Federal Watcf Poﬂ_

Ceontrol Act as amended by the Clean Water Act Amendments of 1977, 32 U.S.C. section 1251

et seq., and referred to in this MOA.as the €lean Water Act or CWA or Act. ' L
This MOA is initiated and intended to benefit only the state of Ohio. The obligations of

the state of Ohio under this MOA- are subject io section 126.07 of th_e Revised Code and all other-
applicable Ohio Re*;risled Code (Revised Code} provisions. Noﬂ:jné in this MOA is intended 1o

- amend or alter any provision in the varions componetits of formal Ni‘DES program authorizatiox‘-:

and delegation as between the OEPA and USEPA for matters oniside the scope of Revis_ed Code -

Chapter 903. _

The parties recognize the need o optimize the use of siate resources with more eﬁment P

government and fo ensure a coordinated state effort fo regulate and control “manure” as that term
is dcﬁped in Division (N) of Secﬁo§:903.ﬂl of the Rcwscd Code. As such, the pariies desireio - :

W

establish procedures for cooperation and communication between the parties, optiniizing the use
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by taking timely and appropoate actions in accordance with the CWA and applicable state law
(Chapter 903. of the Revised Code).

OEPA is responsible for and has the legal anthority to administer NPDES requirements

for permiiting, for compliance evaluations, and for enforcement anthoriiy with respect io all
other NPDES permits in Chio, inclnding the preireatment program and the sewage sludge
program.

OEFPA is responsible for processing new, modified, and renewed NPDES permmits for
non-domestic wastewater discharges, including industrial, commercial, and silviculture. OEPA is
respousible for processing new, modified, and renewed NFDES permniis for domestic wasiewaier
disc '*-";gas, including publicly owned freatment works and privately owned weaiment works,

OEPA is responsible for sewage sludge management, inchiding use, processing and
disposal of sewage sludge.

OEPA will remain responsible for stormwater discharges regnlated under the NPDES
program, mcluding municipal separate stomm sewer sysiems and siormwaier associzied with

indusirial activity, except discharge, irznsport, or handling of siozmwaier from CAFFs or CAFOs

as regulated by ODA. CEPA will temain Tesponsibie f0r 2n enforcement program for

unauihorized discharges itom all but animal Teeding facilities in #s regnlatory program. OEPA

shell take timely and appropriate aciions in accordance with the CWA and appiiéable Siaie Jawg R
(Chapters 3745 and 6111 of the Revised Code) and the NPDES enforcement management

system developed by OEPA for OEPA’s tse.



So—

Case: 3:14-cv-01699-DAK Doc #: 17-4 Filed: 10/20/14 5 of 84. PégeID #: 338
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&. Receint and vss of Federal data

k. Traasoission of data to U.S. EPA Regional Administrator

c. Public acecess to information

d. Drafit parmit objections

e. Schzdules of Compliance in iesved NPDES permits

£. Transmission to U.S. EPA Regional Administrator of proposed
and issued HPDES permilis

g. Honitoring i

h. Fodificaticn, Suspension, and Ravocatior of NFDES permits-

i. Enforcement ) ' ’

i. Control of disposal of pollutants iato wells

Obie law avtherizes the Ohio EPA to a2dopt regulatiopns to carry out the
functions and purposes of the law, The Director has adopted regulations
entitled “Chapter EP-31, Ohio NPDES Discharge Permits", whichk set forth

provisions governing NPDES discharge-permits. These regulations will
includes

1. A requirement that all perscns discharging wastes into waters

of the state shall 2pply for WPDES permits from the Qhio EP:
2. Exceptions
3. Criceria for issuing permits
4. Description of compliance schedules s
5. Description of conditions that will be included in permits

6. Provisions for transfer, revocation, termination, and modifica-

tion of permlts

Procedures whereby permits are granted and denled, as well as appeal

procedures, are set forth in Ohic Revised Code Chaptar il9, the Admipnis-

trative Praocedure Act; in Chapier EP-40, Procedurszl Rules of the Ohio

EPA; in O.R,C. Chapter 3745; and the Rules of the Eavirommentz]l Board of

Review.

In addition to the state responsibilities for the Ohio Wastewater Dis~

charge Permit System described szbove, the Ohdo EPA has submiifted fox -

approval by the U.5. EPA 8 continuing plamning process and water quality

standards, as required by Section 303 of PL 92-500.

The Ohio Attorney General has prepared an "Attorney CGeneral's Statement"

as required by Section 402(b) of PL 92-3500 outlining the authority of

the State of Ohio to cnrry out the NPDES Wastewater Discharge Permic.
Program.
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Case: 3:14-cv-01699-DAK Doc #: 17-4 Filed: 10/20/14 6 of 84. PagelD #: 339

i

Organization .and quuLLu:t of .th= Ghl Epa

The Ohio Environmental Protection Agency is a cabinet-level depaziment
whoge Dizector is appcinted by the Governor with consent of the Senate.

It bhegan opsrations om October 23, 1972, with personuel trausferred from
the Ohio Water Pollution Control Board, Ohio Air Pollutiom Conkrol Board.
Dhic Department of Hatural Recources and the Ohic Department of Hlealrh.
Since October, the Agency has grown and its statutory authority revised

o meet the requirements of the WPDES program. Undar exlsting law, the
Ohio Eavironmental Protsccion Agency is responsible for all envirommental
pratection programs of the stace. It has sole state authority te adminis-

_ter the EPDES progran.

To carry out.the Ags=ncy's environmental progrsms, thes organmizetion hzs a
functional stTucture, - Most of the burden for the permit program is borme

by the Divisioms of Surveillance and Waste Management and Engineering. e
Other important fumctions are performed by the Divisions of Plaaning; - =+ 7= -« -
Data and Systems, znd Litigation and NPDES Permit Records. The przaniza-

tion chart, 2.2.2, shows the relariouships of the wvarious Divisiens.

Division of Wasts HManagsment and Engineering

The Division operates through four district ofiicges with centrzl offics :
coordination. Personnel of this Division ate respoansible for determining
the time needed for compliance with permit efflvent limirations. Waen &
vlan is developad fox dealipg with th= wastewater dischzrge, this Divi-
sion is responsible for plan approvel. Once the facility is operating,
they ars rasponsible for imspecting the fapilities to insure proper op—
eraticn and mailntenance. The district ofiices have primary responsi-
bilicy for establiching tha compliance schedules, approving plaams, and
inspecting facilitiss. The central cffice coordinates district opera—
tions znd r=views proposed permits foxr coasistency with policy,

Division oZ aur*e;lrance lf- ‘:j s

This Diﬂﬂsicn opvrat;s thraugh four dlat*lct Df[;ﬁ a-withmhégﬁ%al oifice
cocrdination znd téchnical support., The determination of allowabls
levels of pollutant discharge from a point source is one of the Division's
responsibilities, Through a self-monitoring and fisld sampliang progras,
the Division polices cempliznce with permitv efflpent limitstions. To
measure the effectivensss of the permit program. a water quality sampling
program is carried cut. The district offices are primarily wvesponsible
Tor determining permit comditions and following up on compliznce moniter—
ing, The ceatral office develops the meithods for surveillance, cosrdi—
nates district activitles and supports distrzict oparations.

Division of Planning

This Division's primary concern is with the long—~term effects of z permit
and copsistency of permits with water guality basin plamps,
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R e 3745—31—01 Definiticns. ,
el N g For ‘purpases of thése regu'tatmns, 3745-31-0L - &mwh R C B A a0
i S 3743—31—08, tha fa_im.'mg def.mtmm shal1 apelve _' ] C E :

(M “App‘licab‘le Jaws" means- any ‘appiicavle’ brovisfons of ~- - - - i
Chapiers 3704, 37345 3745, and-6117 of ‘the Ohio Reﬂseﬂ ¥
"~ Code, as amended; ruless regulatioms, and orders of 28R - °
.~ Ohie EPR; the Cleam Alr Act. as amended; the Federal .
. Watep Pollution.Contro] Act, .as amnndeﬂ, and rufes and .
_ - reguTations of the Adninistrator.of the United States~ -
4 Emﬁrarrmental Protectiun ngenc_y. .

{8) “Director*® means the Di'rectﬂ'f' of tﬁe Ohio :nkunmanta} LI s R
A .Prﬁtectign Agemcy. = - N . o

(€} ’Incinerato?’* TeAns. any eqmpmnt, mach‘fne, dev'lca,, ;
article, conteivance, structire or pavt of a structure
usad g bm refuse or to process rafuse material by
burwing other Than by open burning as deﬁnea here‘]n.

- (0} PInstall” {Installation) means to comstruct, erect, locate R E
4 ar afﬁx &ny source of alr pﬁ'ilutaﬁts or any treatment HOTKS . )

T m "Hed'lfy“ (Hud'!‘!cation} means” any

{1}' physical change in; or J;arzge in “-he nsttind of
A Bpefa?.'ﬁﬂ (12 .

[a} a suume uf alr pnT'iu-&apts that

ol G Bm (11 -Inr:.-eases the amount of air pﬂ‘?'lutan-ts
el P . .- emitied; or * X

i b < . " “) msuits in tﬁe aﬁfssian of any tyse cf aie
D s pn‘i‘tutanta ﬂﬁt p%evio&.s%y emittedg ors

ﬁ"’i} vesulie in remcatien n"r' tnﬂ suurce ta aew ) ST G = e
- Ejm-nses*_._ 8 ! k o _§‘

MR e . iR = {b} a treat&m Horke - Lo altoi 1 'ba pracess water pﬂ‘!!utants Ui
' I. Ty R ' {43 in mterially inmased quantfﬁes, oF . -
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EP-30 02 Permit to Install Requ1red

{A] Except as provided in Section EP 30-93, no persan 5ha}1
. . .cause, permit, or ail ow ‘the installation of a new source
of air pollutants or a new source treatment works; permit
or-allow modification. of any source of air pollutants or
any -treatment works; or establish or modify a 5011d WESL“
- disposal facility., without first -

(1) applying for and obta1n1ng a Perm1t to LnsLalT
5yt _frnm the Ohio EPA, and- .
(2). if requ1red, submitting and‘cbtéfﬁing appfcﬁal_df
- detail plans for-the source of air pollutants, .
treatment works, or solid waste disposal facility

-that sat1sfy‘the_rgquf?ementswof EP-30-05 (A).

(B} The Ohfo EPA may in its.discretion require any person
planning to install or modify, or im-the process of .
installing or mod1f;1ng, a source of air pollutants or

_a treatment works otherwise exempted by EP-30-03, to -

.- obtain a Permit to.Install before proceeding further - -
with installation or medification, if, in the ovinion of
the Director, operation of the source .of air pollutants
or treatment works after-installation or modification

might result in a vioTation of the criteria astabhshed
in EP-30-05 (A).

{Former regulations ﬁP-Q-OT and AP-9-0

1284 B

B

-02, adopted July 24,1972, and
effective August 7, 1972, are repeaTed; i >
{ Adopted Hotember_SQ,1973, efféctive'danuary 1, 1974.)
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963.012 AGRICULTURTE—ANIMATLS—FENCES
Repealed

Historical and Statuiory Motes

Ed. Note: Former 903.012 amended and recodi-
{ied as 3335.57 by 1981 H 383, <ff. 3-16-82.

903.02 Permits to install

(A)(1) Not later than one hundred eighty days afier March 15, 2001, the director of
agricniture shall prepare a program for the issuance of permits to install under this section.

(2) On and after the date on which the director has finalized the progzam required under
division (A)(1) of this section, no person shall modify an exisiing or consiruci a new

concenirated animal feeding facility without first obtaining a permit to install issued by the
director under this section.

(B) The director or the director’s authorized representative may help an applicant for a
permit to insiall during the permitting process by providing guidance and technical assistance.

(C) An applicant for a permit to install shall submit an application to the director on a form
that the director prescribes and provides together with a fee in an amount established by rule.
The applicant shall inciude with the application all of the following information:

(1) The name and address of the applicant, of all pariners if the applicant is a parmership,
of all members if the applicant is a limited liability company, or of all officers and directors if
the applicant is a corporation, and of any other person who has a right to control or in fact
controls management of the applicant or the selecton of officers, directors, or managers of the
applicant. As used ia division (C)(1) of this section, “control” means the power, direcily or
indirectly, to direct the management and policies of the applicant through the ownership of
voiing securifies, by contract, through a right of approval or disapproval, or otherwise unless
the power is held by a chartered lending institution as a result of debt liability.

(2) The type of livestock and the number of animals that the concentrated animal feeding
facility would have the design capacity to raise or maintain;

(3) Designs and plans for the proposed construction of the concentrated animal feeding
facility that include the proposed location of the construction, design and construction plans
and specifications, anticipated beginning and ending dates for work performed, and any other
information that the director requires by rule;

(4) In the case of an application for a concentrated animal feeding facility that meets the
criteria established in section 307.204 of the Revised Code, one of the following, as applicable:

{(a) A written statement from the board of county commissioners of the county in which the
concentrated animal feeding facility would be located certifying that, in accordance with that
section, the applicant has provided the board with the required written nofification and that
final recommendations were sclected regarding mmprovements, if any, to county infrastructuie

that are needed as a result of the new or expanded concentrated animal feeding facility and the
costs of those improvements;

{(b) A notarized affidavit declaring that the applicant has met the criteria established in
section 307.204 of the Revised Code and that a written, dated statement from the board of
county commissioners was not received by the applicant under that section.

(3) In the case of an application for a concentrated animal feeding facility that meeis the
criteria established in section 303.266 of the Revised Code, one of the following, as applicable:

(a) A written statement from the board of township trustees of the township in which the
concentrated animal feeding facility would be located certifying that, in accordance with that
section, the applicant has provided the board with the required written notification and that
final recommendations were selected regarding improvements, if any, to township infrastruc-
ture that are needed as a result of the new or expanded concentrated animal feeding facility
and the cosis of those improvements;

(b) A notarized affidavit declaring that the applicant has met the criteria established in
section 503.266 of the Revised Code and thai a written, dated statement from the board of
fownship trustees was not received by the applicant under that section.
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903.02

= A statement of the quaniity of water that the concenirated animal feeding facility will

g

arce for the water;

== on an average daily and annval basis, a2 detailed description of the basis for the
ziztion utilized In determining the quantity of water utilized, and a statement identifying "

-+ Information concerning the applicant’s past compliance with laws pertaining o environ-

LS 3T :Dlﬁ‘

“=: Any other information required by rule.

—=z7=] protection that is required to be provided under section 903.05 of the Revised Code, if

formation required to be included in an application for the modification of a permii to
4. ogether with the applicable fee amouat, shall be established in rules.

? The director shall issue permiis to install in accordance with section 903.09 of the
Fziszd Code. The director shall deny a permit io install if either of the following applies:

2% The permit application contains misleading or false information.
= The designs and plans fail to conform fo best management praciices.
~Zdidonal grounds for the denial of a permit to imstall shall be those establisbed in this

© czzprer and rules.

}

szzzest of the applicant.

} A permit to install shall expire after a period specified by the direcior unless the
. zZzZzent has undertaken a continuing program of construction or bas entered into a binding
. =rzizacmal obligation to undertake and complete a continuing program of construction within
= zzsonable time. The director may exiend the expiration date of a permit fo install upon

¥} The director may modify, suspend, or revoke a permit o install in accordance with rules.
-5 Nothing in this chapter affects section 1521.16 of the Revised Code.

7 1x= director in accordance with mmles.

= 132, off 11-5-03; 2000 S 141, eff. 3-15-01)

.5} The owner or operator of a concenitated animal feeding facility who proposes to make
= =sfor gperational change at the facility shall submit an application for approval of the change

1 H 229, eff 10-17-11; 2009 H 363, eff. 12-22-09 (Provisions subject io different operative dares); 20035

Uncudlﬁed Law

>1)8 H 363, § 3, eff. 12-22_09, reads:

—z= amendmenis by this act of divisions (C)(1)
== i H) of secton 903.02; divisions (A). {C)}{1).
tI}) of section 903.03; divisions (D) and
21(2) of secton 903.04; sections 903.03. 903.06.
0903.07; divisions (A)@) to (14) and (E) of

=on 903.17 of the Revised Code become opera-
‘o the date on which the Administrator of the

S\'slzm proaram submitted by the Dizector of
slrore ‘vnder section 903.08 of the Revised
Crisds a.mpnded by this act.

ZE00 S 141, § 4, eff. 3-15-01, reads:

4) As used in this section, “concentrated ani-

" ° == izeding operations,” “animal fecding facilities,”

manure” have the same meanings as in sec-
903.01 of the Revised Code, as enacted by this

-~

-3} On the date on which the Director of Agri-

s:zzre has finalized the program required under
s=ision (A)(1) of section 903.02 of the Revised
== as enacted by this aci, the Dizector of Envi-

ion 903.10; section 903.16: and division (E) of.

d States Environmental Prorecion Agency ap-.
§ ibe National Pollutant Discharge Elimimna-.

ronmental Protection shall provide the Director of

Agriculture with both of the following:

(1) Copies of all psromits issued under division
{T)(1) of section 6111.03 of the Revised Code for
the installaton of disposal systems for concenmaied
animal feeding operations, animal feeding facilities,
or manuze ihai were issued on or before that date
together with any related information that the Di-
rector of Agriculiure requests;

(2) All permit applications and accompanying
information that were submitted under division
(9)(1) of section 611103 of the Revised Code prior
to the date specified in division (B) of this section
for the installation of disposal systems identified in
that division.

{C) On the date on which the Uniied Staies
Environmental Protection Agency appsoves the
NPDES program submitied by the Director of
Acriculmure veder section 903.08 of the Revised
Code, as enacted by this act. the Director of Envi-
ronmenial Protection shall provide the Director of
Agriculture with both of the following:

{1) Copies of all permits issued under division
©)(1) of section 6111.03 of the Revised Code for

17
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ZiFed Law uonder

09 v 126; 106 v
§ 95 105 v 304

cilities, see QOAC

10-6-05
10-6-06
Hc comment peri-

4 individoal, see

semmine whether
over operator’s
3 disclose option
© 5 for permits to
ue was whether
ager control than
mmercial lender,
' comparing the
ons of a typical
=3, LLC v. Wise
15-20-2008) No.
VL 2122342, Un-

sdement against
raniing of permit
capacity to 1,900
dapns for manure
ad autheniicated
sion by dairy and
that the dairy's
omplied with all
:5 found In Ohio
pro se iitigant’s
inv's Motion for
iplete absznce of
or other authen-
:nded to support

tigant’s various contentions; and 3) pro se
assertions were either uosupported upon a
zeview ol the regulations underlying the
rogram ar they were grounded in specula-
0 what might occur it the dairy were 0
permit. Follett v Boggs, ERAC 346221

| 7.2I-210), 2010 WL 2008000

. Zzsaance of permit

-uestion of whether the proposed expansion
=d by a permit to install (“PTI) issued by
=<tor [0 a dairy may violate some aspect of a
zoning code was not among the numerous
the Director was required to consider prior
ace of the permit, so that even if issuance of
violated a township zoning code, that did
vide @ basis upon which the Commission
==d the action of the Dizecior 10 be unlawful
wezsonable. Muyehlfeld v. Bogzs, ERAC
223-356250 (3-17-2010), 2010 WL 1003489.
ilants failed to assert how any alleged bias
epartment of Agriculture representatives
y aifected the lawfulness or reasonable-
the Director’s issuance of a persit to install
© a daby, so thar appellants claim of
demonstrated by represeniarives from the
Dept. of Agriculture at the informational
=zation and public meeting (hearing) on June

E3 Pem:its o opérate

. “UNTENTRATED ANIMAL TEEDING FACILITIES 903.03

12, 2008” could aot withstand a Civ. R. 12(B)(6)
motion o dismiss. Muehlfeld v. Boggs, ERAC
356228-356230 {3-17-2010), 2010 WL 1(][13-‘39

The Director reasonably and lawfully relied on
dairy’s characterization of the site when reaching
his decision to issue permits. Citizens Agains:
Mega-Daifes, LLC v Dailey, ERAC
245756-495759 (2-9-2010), 2010 WL 500336.

3. Revocation of permit

Reliable, probative, and substantial evidence sup-
ported conclusion by Environmental Review Ap-
peals Commission (ERAC) that director of Ohio
Department of Asmienlture {(ODA), in proceeding
1o revoke permits o install and operare commercial
cgg production Tacilities based on operator’s failure
1o disclose the identity of the holder of zn option to
purchase operaior, unreasonably ignored the tesii-
mony of operator’s expert witness as to the creation
of wansactional and lending documemts in favor of
ODAs expert in the general area of economics;
testimony of operaror’s expert was much moce ger-
mane to the key issue of the amount of conlol
exercised by option holder. Ohio Fresh Eggs, 11.C
v, Wise {Ohio App. 10 Dist, Franklin, 05-20-2008)
No. 07AP-780, 2008-Ohin-2423, 2008 WL 2122342,
Unrepaorted. Food &= 3

~%2) Not Iater than ome hundred eighty days after March 13, 2001, the director of

or under this section.

.3t The director or the director’s authorized represeniative may help an applicant for a

- TT=it 10 operate during the permitting process by providing guidance and technical assistance.

-Zrure shall prepare a2 program for the issuance of permiis to operate under this section.

: Except for a concentrated animal feeding facility that is operating uader an installation
) or a review compliance certificate, on and after the daie on which the direcior has
- d the program required under division (A)(1) of this secton, no person shall own or
s = a concentrated animal feeding facility without a permit to operate issued by the

An applicant for a permit to operate shall submit a fee in an amount established by rule
: =7 with, except as otherwise provided in division (E) of this section, an applicaiion to the
“-z7zrror on a form that the director prescribes and provides. The applicant shall include with
.7z zpplication all of the following informarion:

¢ The name and address of the applicant, of all pariners if the applicant is a parmership,

z :ﬂambers ii the applicant is a limited liability company. or of all officers and direciors T
zpplicant is a corporation, and of any other person who has a right to control or in fact
Is management of the applicant or the selection of officers, directors. or managers of the
L5 anf. As used in division (C)(1) of this section. “control™ has the same meaning as in

- = “sfan (C)(1) of section 903.02 of the Revised Code.

Z: Information concerning the applicant’s past compliance with laws penainiuu to environ-
___._._1 protection that is raqmred to be provided under section 903.05 of the Revised Code, if

; .—‘1 manure management plan for the concentrated animal feeding facili ity that conforms

=5t management practices regerding the handling, storage, tansportation, and land
ation of manure scneratcd at the facility and that contains any other information

t



963.93 AGRICULTURE—ANIMALSFENCES

(4) An insect and rodent control plan for the concentrated animal feeding facility that

conforms to best management praciices and js prepared in accordance with section 903.06 of
the Revised Code;

(3} In the case of an application for a major concentrated animal feeding facility, written
proof that the person who would be responsible for the supervision of the management and
handling of manure at the facility has been issued a livestock manager certification in
accordance with section 903. 07 of the Revised Code or will obtain a livestock manager
certification prior to applying any manure to land,

(D) The director shall issue permits to operate @n accordance with section 903.09 of the
Revised Code. The director shall deny a permit to operate if either of the following applies:

(1) The permit application contains misleading or false information;

(2) The manure management plan or insect and rodent conirol plan fails to conform to best
management practices.

Additional grounds for the denial of a permir to operate shall be those established in this
chaprer and in rules.

(E) The director shall issue general permits to operate for categories of concentrated animal
foeding facilities that will apply in lieu of individual permits to operate, provided that each
category of facilities meets all of the criteria established in rules for general permits to operate.
A person who is required to obtain 2 permit to operaie shall submit fo the director a nofice of
the person’s intent to be covered under an existing general permit or, at the person’s option,
shall submit an application for an individual permit to operate. Upon receipt of a notice of
intent to be covered under an exisiing general permii. the director shall notify the applicant in
writing that the person is covered by the general permit if the person satisfies the criieria
established in rules for eligibility for such coverage. If the person is ineligible for coverage
under the general permit, the director shall require the submission of an applicaiion for an
individual permit to operate.

(F) A permit to operate shall be valid for a period of five years.

(G) A permit to operate may be renswed. An application for renewal of a permit o
operate shall be submitted to the direcior at least one hundred eighiy days prior to the
expiration daie of the permit to operate and shall comply with the requirements governing
applications for permits to operate that are established under this section and by rmles,
including requirements pertaining to public notice and participation.

(H) The director mav modify, suspend, or revoke a permit to operate in accordance with
rules.

(I} The owner or operator of a concentrated animal feeding facility who proposes to make a
major operational change at the facility shall submit an applicaton for approval of the change
to the director in accordance with rules.

(2002 H 363, eff. 12-22-09 (Provisions subject Lo different operative dates); 2000 S 141, eff. 3-15-01)

Uncodified Law

- 2009 H 363, § 3: See Uncodified Iaw under B
903.02. '

Historical and Statufory Mates

Ed. MNote: Former 903.03 repealed by 1981 H Pre-1953 H 1 Amendments: 109 v 126; 107 v
583, =ff. 3-16-82%; 1953 H1; GC 1171 450, 495; 106v122,§ 2; 103v324,§ 94

Ohio Administrative Code References

: Additional requirements for a NPDES permit zp- Criteria for issuing and renewing NPDES general
plication, see OAC 901:10-3-01 permit to operate, see OAC 901:10-4-04
EMl E’Im.m[t:"'5= 3‘%3 f&%ﬁ%}?—j}-ﬂi Enforcement pracedures, see QAC 901:10-5-03
omplaints, sce 1:10-5 s i 9011 _
Contents of public notices, see OAC 901:10-6-02 General operating permit, see OAC 901:10-4-05
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$03.08 National Poltutant Discharge Elimination System program and permits
(A The director of agriculture is authcrized io participate m the national pollutant

later .han one hundred eighiy days after March 13. 2001, the director shall- prepare a stafe’

-grogram in “accordance with 40 C.FR: 123.21 for point sources that are subject to this section

and shall submit the program to the United States eavironmental protection agency for
approval.

(2) On and after the date on which the United States environmental protection agency
approves the staic program submitted under division {A)(1) of this section, the authority to
enforce terms and conditions of NPDES permits previously issued under division (J) of section
6111.03 or under section 6111.035 of the Revised Code for the discharging, transporting, or
handling of storm water from an animal feeding facility or of pollutants from concentrated
ammal feeding operations is transferred from the director of environmenial protection to the
director of agriculture. Thereafter, the director of environmental pmtection shall have no
authority to enforce the femms and conditions of those NPDES permes. After the transfer of
authority under division (A)(2) of this section, the NPDES permits concerning which authority
has been transterred shail be considered to have been issued under this section.

(B}(1) On and after the date on which the United States environmental protection agency
approves the NPDES program submitted by the direcior of agriculture under this section, no
person shall discharge pollutants from a concentrated animal feeding operation into waters of
the state without first obtaining a NPDES permit issued by the director of agricnlture undex
ifds section. Any person thai is required by the Federal Water Pollution Control Act to obtain
a permit for the discharge of pollutants from 2 concentrated animal feeding operation shall
apply to the director for an individual NPDES permit or for coverage under a general NPDES
permit. The director is authorized to issue, revoke, modify, or deny such an individual permit
ar issue, revoke, or deny coverage under a general permit in compliance with all requirements
of the Federal Water Pollution Control Act. Violation of division (B)(1) of this section is
hereby declared to be a public nuisance for purposes of state enforcement of this section.

(2) Persons that have been issued a permit by the director of environmental protection
under division (J) of section 6111.03 of the Revised Code for the discharge of pollutants from a
concenirated animal feeding operation inio the waters of the state prior to the date on which
the United States environmental protection agency approves the NPDES program submitted by
ihe director of agriculture under this section may coniinue o operate under that permit undl it
expires or is modified or revoked. Such a permit shall be enforced by the director of
agriculture upon the transfer of authority to enforce the terms and conditions of the permit
under division (A)(2) of this section.

{C)(1) On and after the date on which the United States environmenial protection agency
approves the NPDES program submitted by the direcior of agriculture under this section, no
person shall discharge storm water resuliing from an animal feeding facility without first
obtaining a NPDES permit issued by the director of agriculture in accordance with rules when
such a permit is required by the Federal Water Pollution Confrol Aci. Violation of division

(C)(1) of this section is hereby declared to be a public nuisance for purposes of stafe
enforcement of this section.

(2) Persons that have besn issued a NPDES permit by the director of environmental
protection under Chapter 6111. of the Revised Code for the discharge of storm water from an
ammal feeding facility prior to the date on which the United States environmental protection
agency approves the NPDES program submiited by the director of agriculture under this
section may continue to operate under that permit until it expires or is modified or revoked.
Such a permit shall be enforced by the director of agriculture upon the transfer of authority to
enforce the ferms and conditions of the permit under division (A)(2) of this section.

(D) In accordance with rules, an applicant for a NPDES permit issued under this section
shall submit a fee in an amount esiablished by rule rogether with, except as otherwise provided
in division (F) of this section, an application for the permit to the director of agriculture on a
form prescribed by the director. The applicaton shall include any information required by

&8
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The direcior or the directors authorized representative may help an apphicant for a
=DES permit during the application process by providing guidance and technical assistance.

=% The director of agriculture shall issue NPDES permits in accordance with this section

_ =2 s2ction 903.09 of the Revised Code. The director shall deny an application for a NFDES
- m=mit if any of the following applies:

.t The application contains misleading or false informaiion.

Z: The administrtator of the United States environmental protection agency objecls in
—ing to the issnance of the NPDES permit in accordance with section 402(d) of the Federal
w21 Pollution Control Act,

%1 The director determines that the proposed dischatge or source would conflict with an
wide waste treatment management plan adopted in accordance with section 208 of the

s 1 -__:.-:a_ 1 Water Pollution Control Act.

~ddidonal grounds for the denial of a NPDES permit shall be those established in this
-=zopter and rules.

'?_; To the extent cousistent with the Federal Water Pollution Control Act, the director of
~culmre shall issue general NPDES permits that will apply in liee of individual NPDES
iis for categories of point sources for which the director determines that ail of the
“=zZ3wing apply-

;} Any discharges authorized by a general permit will have only minimal cumulative adverse
272005 on the environment when the discharges are considered collectively and individually.

2} The discharges are more approprately avthorized by = general permit than by an

~=iwidual permit.

"3} Each category of point sources satisfics the criteria established in rules.

A person who is required to obtain a NPDES permit shall submit to the director 2 notice of
persaa’s mtent o be covered under an existing general permit or, at the person’s option, an
ication for an individual NPDES permit.  Upon receipt of a notice of intent for coverage
32r an existing general permit, the director shall notify the applivant in writing that the
zon is covered by the general permit if the persoa satisiies the criteria esiablished i rules
= ¢ligibjlity for such coverage. If the person is meligible for coverage under the general
Tzrmit, the director shall require the submission of an application for an individual NPDES
g1 1l

*G) The director of agriculture shall establish ferms and conditions of NPDES permits in
z:zordance with tules. Terms and conditions shall be designed to achieve and maintain feli

zpliance with national effluent limitations, netional standards of performance for new
ces, the most cumment water quality standards adopted under section 6111.041 of the
ised Code, the most current antidegradation policy adopted under section 6111.12 of the
ised Code, and other requirements of the Federal Water Pollution Control Act. In
olishing the ferms and conditions of a NPDES permit, the director. to the exient consistent
that act, shall consider technical feasibility and ecomomic costs and shall allow a

- r=:sonable period of time for coming into compliance with the permit.

:H) An animal feeding facility that is required to obtain both 2 NPDES parmit and a permit
2z operate shall be issued a single permit to operate incorporating the terms and conditions
sszsblished by both permits. The permit to operarc expressly shall designate the ferms and
->xditions required nader the NFDES program as federally enforceable. Al other provisions

i=2 enforceable under state law only and expressly shall be designated accordingly.
Ty A NPDES permit may be issued vnder this section for a perod not w exceed five years.
J) A NPDES permit issued onder this section may be renewed. An application for renawal

_ = = NPDES permit shall be submitted to the director of agriculture at least one hundred

ty days prior to the expiration date of the permit and shall comply with the requirements
z-verning applications for NPDES permits established under this section and by tule.

1\)(1) No persor shall make any false siatemient, veprescmiadon. or certification n am
zrolication for a NPDES permit or in any form, natice, or report required to be submitted o

89
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the director pursnant o terms and condiiions established in a NPDES permit issued nnder ihis
section.

{"'—’) No person shall render inaccurate any monitoring method or device that is required
under the terms and conditions of a NPDES permit issued under this section.

(L) The direcior may modiiy, suspend, or revoke a NPDES permit issued under this section

for cause as established by mule. No WNPDES permit issued uader this section shall be . '

modified, suspended, or revoked without a written order stating the findings that led to the
modification, suspension, or revocation. In addiiion, the permitiee has a ught to an adminis-
trative hearing in accordance with Chapter 119. of the Revised Code, except that section 119.12
of the Revised Code does not apply. Turther, an order of the director modifying, suspending,
or revoking a NPDES permit may be appealed to the environmental review appeals COmMmis-
sion under sections 3745.04 to 3745.06 of the Revised Code.

(M)(1) Na person shall viclate amy efftuent limitation established by rule.

(2) No person shall violate any other provision of a NPDES permir issued under this section.

(3) Compliance with a NPDES permit issued under this section constitutes compliance with
this section.

(N) This section, including the state program authorized in division (A)(1) of this section,
shall be sdministered in a manner consistent with the Federal Water Pollution Conirol Act:
(2009 I 363, eff. 12-22-09; 2006 § 393, efil 3-29~07; 2003 I 152, eff. 11-5-03; 2000 5 141, eff. 53-15-01)

Uncedified Law
2000 S 141, § 4: See Uncodified Law under discharge to the waters of the state until the date

903.02. on which the Director of Agriculture finalizes the
2000 S 141. § 6, eff. 3-15-01, reads: program required under section 903.02 of the Re-

The amendments of this act to divisions (F)(3} vised Cﬂde as e1:1a‘cl‘ted by [hi,f ok TP& EECIUSE?HS
and (4) of section 6111.04 of the Revised Code are ~ &Swblished M divisions (B)(2) and (3) of section
not operative uatil the date on which the United 6111.44 of the Revised Code, as amended Dy ihis
States Environmental Protection Agency approves  20h also do not apply to the construction or instal-
the NPDES progeam submitted by the Director of  1ation of disposal systems, as defined in section
Asrcnltore under section 903.08 of the Revised 6]41.91 aof Ih_ﬁ RC‘.’IS_G}.E Code, that are located at an
Code as epacted by this act. Until that time, the animal feeding facility and that store, treaf, or
Director of Envitonmental Protection shall contin-  discharge wastewaters that do not include storm
ue to administer that section as it existed jmmedi-  Water or manure or that discharge to a publicly
ately prior to the effective date of this act. The OWned treatment works.
exclusions estzblished in divisions {B)(2} ard (3) of As used in this section, “animal feeding Faciliy”
section 6111.44 of the Revised Code, as ammended and “manure™ have the meanings established in
by this acr. shall not apply to animal waste treat- section 903.01 of the Revised Code, as cnacted by
ment or disposal works having a controlled direct  this act.

Historical and Stamtory Motes
Ed, Mote: Former 903.08 repealad by 1981 H Pre-1933 H 1 Amendments: 124 v H 393; 114 v
383, eff. 3-16-82; 1953 H 1; GC 11701 506; 111+v230,§ 2

Cross Refersnces

Acts of polluiion prohibited, excepiions, see
6111.04

QOhio Administrative Code Referencas

Coordination of federal water pollution control act  Interim payments, see OAC 742-3-08
permit program with agencies of the United Mamure management, livestock manager certificate,

States, see QAC 001:10-6-03 see OAC 901:10-1-01 et seq.
Criteria for issuing and renewing NPDES general Manure storage and treatment facilites, see DAC
permit to operate, see OAC 901:10-4-04 901:10-2-01 et seq.

General operating permit. see OAC 901:10-4-05 MNotice, see OAC 901:10-6-01
General permit (0 operate requirements, see QAC  Notification of coverage, see OAC 901:10-4-03
901:10-4-01 NPDES fact sheets, sse OAC 901:10-6-05
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203.02 Program for issuance of permits to install.
()

(1} Not later than one hundred eighty days after March 15, 2001, the director of agriculture shall prepare a
program tor the issuance of permits te install under this section.

(27 On and after the date on which the director has finaiized the program required under division (A){1) of this

section, no person shall modify an existing or construct a new concentrated animal feeding facility without first
obtaining a permit to install issued by the director under this section.

(B} The director or the director's authorized represeniative may help an applicant for a permit to install during
the permitling process by providing guidance and technical assistance.

{C) An applicant for a permit to install shall submit an application to the director on a form that the director

prescribes and provides together with a fee in an amount establishad by rule. The applicant shall inciude with
the application all of the following information:

(1} The name and address of the applicant, of all partners if the applicant is a partnership, of all members If
the applicant is a limited liability cornpany, or of all officers and directors it the applicant is a corporation, and
of any other person who has a right te control or in fact controls management of the applicant or the selection
of officers, directors, or managers of the applicant. As used in division {C){1) of this section, "contro}" means
the power, directly or indirectly, to direct the management and policies of the applicant through the ownership

of voting securities, by coniract, through a right of approval or disapproval, or otherwise unlass the power is
held by a chartered lending institution as a result of debt liability.

(2} The type of livestock and the number of animals that the concentrated anima! feeding facility would have
the design capacity to raise or maintain;

(3) Designs and plans for the proposed construciion of the concentrated animal feeding facility that include
the proposed location of the construction, design and construction plans and specifications, anticipated
beginiing and ending dates for work performead, and any other informaition that the director requires by rule;

{4} In the case of an application for a concentraied animal feeding facility that meats xhe critenia es*abiasned
in section 307.204 of the Revised Code, one of the following, as applicable:

(8} A written stetement from the board of county commissioners of the county in which the concentraied
animat feeding tacility would be locaited certifying that, in accordance with that section, the applicant has
provided the board with the required wriiten notification and that final recommendations were selectad
regarding improvements, if any, to county infrastructure that are needed as a result of the new or expanded
corcenirated animat feeding facility and the costs of those improvements;

A notarized affidavit dedaring that the appiicant has met the criteria established in section 307.204 of the

Revised Code and that a written, dated statement from the board of county commissioners was not received
by the applicant under that section.

(5) In the case of an application for a concemrated animal feeding facility that mesats the criteria established
in section 505.266 of the Revised Code, one of the \cl{owmg, as applicable:

{2} A written statement from the board of township trustees of the township in which the concentrated animal
feeding facility would be located certifying that, in accordance with that section, the applicant has provided the

hitn-Hendee ahin anwulaes/ON2 07
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noard with the required written noiification and that final recommendations were selected regarding
Improvements, i¥ any, to township infrastructure that are needed as a result of the new or expanded
~ oncentrated animal feeding facility and the costs of those improvements;
- {b) A notarized affidavit declaring that the applicant has met the criteria established in section 505.258 of the

Revised Code and that a written, dated statement from the board of township trustees was not receivad by
the applicant under that section.

(6) A statement of the quanitity of water that the concentrated animal feeding facility will utilize on an average

daily and annual basis, a detailed description of the basis for the calculation utilized in determining the
quantity of water utilized, and a statement identifying the source for the water;

(7) Information concerning the applicant's past compliance with laws pertaining to environmental protection
that is required to be provided under section $03.035 of the Revised Code, if applicable;

(8) Any other information required by rule.
Information required to be included in an application for the modification of a permit to install, together with
the applicable fee amount, shall be esiablished in rules.

{D} The director shall issue permits to install in accordance with section S03.09 of ithe Revised Code. The
director shall deny a permit to install if either of the following applies:

(1) The permit application contains misleading or faise information.
(2) The designs and plans fail to conform to best management praciices.
—=- Additional grounds for the denial of a permit to install shall be those established in this chapier and ruies.

(£) A permit to install shall expire after a period specified by the director unless the applicant has undertaken
& continuing program of consiruction or has entered into a binding contractual obligation to undertake and

complete a continuing program of construction within a reasonable time. The director may extend the
expiration date of a permit to install upon request of the applicant.

(F} The director may modify, suspend, or revoke a permit to install in accordance with rules.

((3) Nothing in this chapter affects section 1521.16 of the Revised Cods.

{H) The owner or operator of a concenirated animal feeding facility who proposes to make a major operational

change at the facility shall submit an application for approval of the change to the director in accordance with
rules.

Amended by 129th General AssemblyFile No.42, HB 229, §1, eff. 10/17/2011.

Amended by 128th General AssemblyFile No.12, HB 363, §1, eif. 12/22/2009, certain amendmenis
operative on the date on which the Administrator of the United States Environmental Protection Agency
approves the National Pollutant Discharge Elimination System program submitted by the Director of
Agriculture under section 903.08 of the Revised Code as amended by this act.

Effective Date: 11-05-2003

e
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203.03 Program for issuance of permits to operate.

—— [A)

(1) Not later than one hundred eighty days after March 15, 2001, the director of agriculture shall prepare a
program tor the issuance of permits to operate under this section.

(2) Except for a concentrated animal feeding facility that is operating under an installation permit , on and
after the date on which the director has finalized the program required under division (A)(1) of this section, no

person shali own or operate a concentrated animal feeding facility without a permit to operate issued by the
director under this section.

{B} The director or the director's authorized representative may heip an applicant for a permit to operate
during the permitting process by providing guidarice and technical assistance.

{C) An applicant for 8 permit to operate shall submit 2 fee In an amount established by rule togetﬁer with,
except as otherwise provided in division (E) of this section, an application to the director on a form that the

director orescribes and provides. The applicant shall include with the application all of the following
fnformation: :

{1} The name and address of the applicant, of all partners if the applicant is a parinership, of all mambers if
the applicant is a limited liability company, or of all officers and directors if the'applicant is a corperation, and
of any other persan who has a right to conirol or in fact controls management of the applicant or the selection
of officers, directors, or managers of the applicant. As used in division {C)(1) of this section, "contraol" has the
same meaning as in division {C)(1) of section 203.02 of the Revised Code.

(2} Intormation concerning the applicant's past compliance with laws pertaining to environmenial proteciion
that is required to be provided under section 903.05 of the Revised Code, if applicabie;

(3} A manure management plan for the concentrated animai fTeeding facdility that canforms
management practices regarding the handling, storage, trensporiation, and land application of
generated at the fadility and that coniains any other information reguired by rule;

o best
manure

(4) An Insect and rodent contro! plan for the concentraled animal feeding facility that conforms

to best
management practices and is prepared in accordance with section 303.0¢ of the Revised Code;

(S} In the case of an application for a2 major concentrated anirmal feeding facility, written proof that the person
who would be responsible for the supervision of the management and handling of manure at the facility has
been issued a livestock manager certification in accordance with section 203.07 of the Revised Code or will
obtain a livestock manager certification prior to applying any manure to land.

(D) The director shall issue permits to operate In accordance with section 203.09 of the Revised Code. The
director shall deny a permit to operate if either of the following applies:

{1} The permit application contains misleading or false information .

{2} The manure management plan or insect and rodent control plan fails to conform to besi managemeant
praciices.

._. Additional grounds for the denial of a permit to operate shall he those esiablished in this chapter and in rules.

hitn-flendes ohin caulara 0D A1
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(E) The director shali issue general permits to operate for categories of concentraied animal feeding facilities
that will apply in lieu of individual permits to operate, provided that each category of facilities meets all of the
criteria established in rules for general permits to operate. A person who is required to obtain a permit to
operate shall submit to the director a notice of the person's intent to be covered under an existing general
permit or, at the person’s option, shall submit an application for an individual permit to operate. Upon receipt
of a notice of intent to be covered under an existing general permit, the director shall notify the applicant in
writing that the person is covered by the general permit if the person satisfies the criteria established in rules
for eligibility for such coverage. If the person is ineligible for coverage under the general permit, the director
shall require the submission of an application for an individual permit to operate.

(F) A permit to operate shall be valid for a period of five years.

(G) A pearmit to operate may be renewed. An application for renewal of a permit to operate shall be submitied
to the director at least one hundred eighty days prior to the expiration date of the permit to operate and shall
comply with the requirements governing applications Tor permits to operate that are established under this
section and by rules, including requirements pertaining to public notice and participation.

(H) The director may modify, suspend, or revoke a permii to operate in accordance with rules.
(I) The owner or operator of a concentrated animal feeding facility who proposes to make a major operational

change at the facility shall submit an application for approval of the change to the director in accordance with
ruies. ’

Amended by 131st General Assembiy File No. TBD, HB 64, §101.01, &ff. 9/29/2015.

Amended by 128th General AssemblyFile No.12, HB 363, §1, eff. 12/22/2009, certain amendments
operative on the date on which the Administrator of the United States Environmental Protection Agency
approves the National Poliutant Discharge Elimination System program submitted by the Direcior of
Agriculture under section 903.08 of the Revised Code as amended by this act.

Effective Date: 03-15-2001
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903.08 Participating in national pollutant discharge elimination
system.

(A)

(1) The director of agriculiure is authorized to participate in the national pollutant discharge elimination
system in accordance with the Federal Water Pollution Control Act. Not later than one hundred eighty days
after March 15, 2001, the director shall prepare a state program in accordance with 40 C.F.R. 123.21 for point

sources that are subject to this section and shall submit the program to the United States environmental
protection agency for approval.

(2} On and after the date on which the United States environmental protection agency approves the state
program submitted under division (A)(1) of this section, the authority to enforce terms and conditions of
NPDES permits previously issued under division (J) of section 6111.03 or under section 6§111.035 of the
Revised Code for the discharging, transporting, or handling of storm water from an animal feeding facility or of
pollutants from concentrated animal feeding operations is transferred from the director of environmental
protection to the director of agriculture. Thereafter, the director of environmental protection shall have no
. authority to enforce the terms and conditions of those NPDES permits. After the transfer of authority under

division {(A)(2) of this section, the NPDES permits concerning which authority has been transferred shall be
considered to have been issued under this section.

(8)

(1) On and after the date on which the United States environmental protection agency approves the NPDES
yrogram submitted by the director of agriculture under this section, no person shall discharge pollutants from
a concentrated animal feeding operation into waters of the state without first obtaining a NPDES permit issued
by the director of agriculture under this section. Any person that is required by the Federal Water Pollution
Control Act to obtain a permit for the discharge of pollutants from a concentrated animal feeding operation
shall apply to the director for an individual NPDES permit or for coverage under a general NPDES permit. The
director is authorized to issue, revoke, modify, or deny such an individual permit or issue, revoke, or deny
coverage under a general permit in compliance with all requirements of the Federal Water Pollution Control

Act. Violation of division (B)(1) of this section is hereby declared to be a public nuisance for purposes of state
enforcement of this section.

(2) Persons that have been issued a permit by the director of environmental protection under division (1) of
section £111.03 of the Revised Code for the discharge of pollutants from a concentrated animal feeding
operation into the waters of the state prior to the date on which the United States environmental protection
agency approves the NPDES program submitted by the director of agriculture under this section may continue
to operate under that permit until it expires or is modified or revoked. Such a permit shall be enforced by the

director of agriculture upon the transfer of authority to enforce the terms and conditions of the permit under
division (A)(2) of this section.

(©

(1} On and after the date on which the United States environmental protection agency approves the NPDES
program submitted by the director of agriculture under this section, no person shall discharge storm water
esulting from an animal feeding facility without first obtaining a NPDES permit issued by the director of
-—-agriculture in accordance with rules when such a permit is required by the Federal Water Pollution Control Act.
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Violation of division (C)(1) of this saction s hereby decdlared to be a public nuisance for purposes of state
enforcement of this section.

-— (2) Persons that have been issued a NPDES permit by the directar of environmental protection under Chapter
6111. of the Revised Code for the discharge of storm water from an animal feeding facility prior to the date on
which the United States environmental protection agency approves the NPDES program submitted by the
director of agriculture under this section may continue to operate under that permit until it expires or is
modified or revoked. Such a permit shall be enforced by the director of agriculture upon the transfer of
authority to enforce the terms and conditions of the permit under division (A)(2} of this section.

(D) In accordance with rules, an appiicant for a NPDES permit issued under this section shall submit a fee in
an amount established by rule together with, except as otherwise provided in division (F)} of this section, an
application for the permit to the director of agriculture on a form prescribed by the director. The application
shall include any information required by rule. The director or the director's authorized representative may

help an applicant for @ NPDES permit during the application process by providing guidance and technical
assistance. '

(E} The director of agriculture shalil issue NPDES permits in accordance with this section and section 903.09 of
the Revised Code. The director shall deny an application for a NPDES permit if any of the following applies:

{1) The application contains misleading or false information.

(2} The administrator of the United States environmental protection agency objects in writing to the issuance
of the NPDES permit in accordance with section 402(d} of the Federal Water Poliution Conirol Act.

(3) The director determines that the proposed discharge or source would conflict with an areawide wasie

~— treatment management plan adopted in accordance with section 208 of the Federal Water Pollution Control
Act.

Additional grounds for the denial of a NPDES permit shall be those established in this chapter and rules.

(F) To the extent consistent with the Federal Water Pollution Control Act, the director of agriculture shall issue

general NPDES permits that will apply in lieu of individual NPDES permits for categories of point sources for
which the director determines that all of the following apply:

(1) Any discharges authorized by a general permit will have only minimal cumulative adverse effects on the
enviranment when the discharges are considered collectively and individually.

(2) The discharges are more appropriately authorized by a general permit than by an individual permit,
(3} Each category of paint socurces satisfies the criteria established in rules.

A person who is required to obtain 3 NPDES permit shall submit to the director a notice of the person's intent
to be covered under an existing general permit or, at the person's option, an application for an individual
NPDES permit. Upon receipt of a notice of intent for coverage under an existing general permit, the director
shall notify the applicant in writing that the person is covered by the general permit if the person satisfies the
criteria established in rules for eligibility for such coverage. If the person Is ineligible for coverage under the
general permit, the director shall require the submission of an application for an individual NPDES permit.

’G) The director of agriculture shall establish terms and conditions of NPDES permits in accordance with rules.
~ferms and conditions shall be designed to achieve and maintain full compliance with national effluent
limitations, national standards of performance for new sources, the most current water quality standards
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acdopted under section 6111.041 of the Revised Code, the most current antidegradation policy adopted under
section §111.12 of the Revised Code, and other requirements of the Federal Water Pollution Control Act. In
stablishing the terms and conditions of a NPDES permit, the director, to the extent consistent with that act,

“shall consider technical feasibility and economic costs and shall allow a reasonable period of time for coming
into compliance with the permit.

(H) An animal feeding facility that is required to obtain both a NPDES permit and a permit to eperate shall be
issued a single permit to operate incorporating the terms and conditions established by both permits. The
permit to operate expressly shall designate the terms and conditions required under the NPDES program as

federally enforceable. All other provisions are enforceable under state law only and expressly shall be
designated accordingly.

(L) A NPDES permit may be issued under this section for a pericd not to exceed five years,

(3} A NPDES permit issued under this section may be renewed. An application for renewal of a NPDES permit
shall be submitted to the director of agriculture at ieast one hundred eighty days prior to the expiration date

of the permit and shall comply with the requirements governing applications for NPDES permits established
under this section and by rule.

(1) No person shall make any false statement, representation, or certification in an application for a NPDES

permit or in any form, notice, or report required to be submitted to the director pursuant to terms and
conditions established in a NPDES permit issued under this section.

‘2) No person shall render inaccurate any monitering method or device that is required under the terms and
~-conditions of a NPDES permit issued under this section.

(LY The director may modify, suspend, or revoke a NPDES permil issued under this section for cause as
established by rule. No NPDES permit issued under this section shall be modified, suspended, or revoked
without a written order stating the findings that led to the modification, suspension, or revecation. In addition,
the permittee has a right to an administrative hearing in accordance with Chapter 118. of the Revised Code,
except that section 119,12 of the Revised Code does not apply. Further, an order of the director modifying,

suspending, or revoking a NPDES permit may be appealed to the environmental review appeals commission
under sections 3745.04 to 3745.06 of the Revised Code.

(M)

(1) No person shall violate any effluent limitation estabiished by rute.
(2) No person shall violate any other provision of a NPDES permit issued under this section,
(3) Compliance with a NPDES permit issued under this section constitutes compliance with tﬁis section.

(M) This section, including the state program authorized in division (A)(1) of this section, shalj be administered
in.a manner consistent with the Federal Water Poliution Control Act.

Amended by 128th General AssemblyFile No.12, HB 383, g1, eff. 12/22/2009.

Effective Date: 11-05-2003; 03-29-2007
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903.10 Administrative rules for permits to instali and permits to
pperate.

The director of agriculture may adopt rules in accordance with Chapter 119. of the Revised Code that do all of
the following:

(A} Establish all of the following concerning permits to install and permits to operate:
(1) A description of what constitutes a madification of a concentrated animal feeding facility;
(2} A description of what constitutes a major operationa! change at a concentrated animat feeding facility;

{3} The amount of the fee that must be submitted with each permit application and each application for a
permit modification;

(4) Information that must be inciuded in the designs and plans required to be submitted with an application

for a permit to install and criteria for approving, disapproving, or requiring modification of the designs and
plans;

(5) Information that must be included in @ manure management plan required to be submitted with an
application for a permit to operate; '

{6) Information that must be included in an application for the modification of an installaticn permit, a permit
to install, or a permit to cperate;

‘7Y Information that must be included in an application for approval of a major operational change at a
~— concenirated animal feeding facility;

(8) Any additional information that must be included with a permit application;

(3) Procedures for the issuance, denial, modification, transfer, suspension, and revocation of permits to install
and permits to operate, including general permits;

(10) Pracedures for the approval or denial of an application for approval of a major operational change at a
concentrated animal feeding facility;

(11} Grounds for the denial, meodification, suspension, or revocation of permits to install and permiis to

operate in addition to the grounds established in division (D) of section 903.02 and division (D) of section
803.03 of the Revised Code; .

(12) Grounds for the denial of an application for approval of a major operational change at a concentrated
animai feeding facility;

(13) A requirement that a person that is required to obtain both a permit to install and a permit to operate
submit applications for those permits simultaneously;

{14) A definition of "general permit to operate" that establishes categories of concentrated animal feeding

facilities to be coverad under such a permit and a definition of “individual permit to operate" together with the

criteria for issuing a general permit to operate and the criteria for determining a person’s eiigibility to operate
nder a general permit to operate.

(8)
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Establish best management practices that minimize water pollution, oders, insects, and rodenis, that govern
the land application of manure that originated at a concentrated animal feeding facility, and that govern all of
— the following aciivities that occur at a concentrated animal feeding facility:

(1) Manure management, including the storage, handling, transportation, and land application of manure.
Rules adopted under division {B)}{1) of this section shall include practicas that prevent surface and ground
water contamination caused by the storage of manure or the land application of manure and prevent the
contamination of water in drainage tiles that may be caused by that application.

(2) Disposal of dead livestock;

{3) Production of biodiesel, biomass energy, elaectric or heat energy, and biologically derived methane gas as
those terms are defined in section 5713.30 of the Revised Code;

(4) Any other activity that the director considers appropriate.

Best management practices established in rules adepted under division {B)} of this section shall not conflict
with best management practices established in rules that have been adopted under any other section of the
Revised Ceode. The rules adopted under division (B) of this section shaill establish guidelines that require
owners or operators of concentrated animal feeding facilities to consult with and work with local officials,
including beoards of county commissioners and boards of township trustees, In addressing issues related to
local government infrastructure needs and the financing of that infrastructure.

(C) Establish all of the following cencerning insect and rodent control pians required under section 903.06 of
the Revised Code:

(1) The information to be included in an insect and rodent control plan;

(2) Criteria for approving, disapproving, or requiring modification of an insect and rodent control plan;
(3) Criteria for determining compliance with or viglation of an insect and rodent control plan;

{4) Procedures and standards for monitoring insect and rodent control plans;

(5) Procedures and standards for enforcing insect and rodent controt plans at concentrated animal feeding
facilities at which insects or rodents constitute a nuisance or adversely affect public health;

(6) The amount of civil penalties for violation of an insect and rodent control plan assessed by the director of
agricuiture under division (B) of section 903.16 of the Revised Code, provided that the ruies adopted under
division {C}(6) of this section shall not establish a dvil penalty of more than ten thousand dollars for a
violation Invelving a concentrated animal feeding facility that is not a major concentrated animal feeding

facility and shali not establish a civll penalty of more than twenty-five thousand dollars for a violation involving
a major concentrated animal feeding facility;

{7) The time period within which the director must approve or deny an insect and rodent control plan after
receiving it;

(8) Any other provisions necessary to administer and enforce section 803.12 of the Revised Code.

‘D) Establish all of the fellowing concerning livestock manager certifications required under section 903.07 of
- che Revised Code: '
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(1) The infarmation ta be included in an application for a livestock manager certification and the amount of the
application fee;

— (2) The content of the training required to be completed and of the examination required to be passed by an
applicant for a livestock manager certification. The training shall include and the examination shall test the
applicant's knowtedge of information on topics that include calculating nutrient values in manure, devising and
implementing a plan for the land application of manure, removing manure held in 2 manure storage or
treatment facility, and following best management practices established in rules for disposal of dead animals
and manure management, including practices that control odor and protect the environment. The director may

specify other types of recognized training programs that, if completed, are considered to satisfy the training
and examination reguirement.

(3) Criteria and procedures for the issuance, denial, suspension, revocation, or reinstaiement of a livestack
manager certification;

(4) The length of time during which livestock manager certifications wili be valid and procedures for their
renewal;

(5) The volume of manure that must be transported and fand applied annually or the volume of manure that
must be bought, sold, or land applied annually by a person in order for the person to be required to obtain a
livestock manager certification under division {A}(2) of section 903.07 of the Revised Code;

(6) Requirements governing the management and handling of manure, including the fand application of
manure;

7} Requirements governing the keeping of records regarding the handiing of manure, including the land
— application of manure;

(8) Any other provisions necessary to administer and enforce section 903.07 of the Revised Code.
(E) Establish all of the following concerning NPDES permits:

(1) The designation of concentrated animal feeding operations that are subject to NPDES permit requirements
under section 903.08 of the Revised Code;

(2) Efftuent limitations governing discharges into waters of the state that are authorized by permits;

(3) Variances from effluent limitations and other permit requirements to the extent that the variances are
consistent with the Federal Water Poliution

Control Act;

(4) Terms and conditions to be included in a permit, including, as applicable, best management practices;
installation of discharge or water quality monitering methods or equipment; creation and retention of records;
submission of periodic reports; schedules of compliance; net volume, net weight, and, where necessary,
concentration and mass loading limits of manure that may be discharged into waters of the state; and
authorized duration and frequency of any discharges into waters of the state;

(5) Procedures for the submission of applications for permits and notices of intent to be covered by general
nermits, including information that must be included in the applications and notices;

" (6) The amount of the fee that must be submitted with an application for a permit;
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{7} Procedures for processing permit applications, including public notice and participation requirements;

*8)} Procedures for notifying the United States environmental protection agency of the submission of permit
applications, the director's action on those applications, and any other reasonable and relevant information;

{9} Procedures for notifying and recelving and responding to recommendations from other states whose
waters may be affected by the issuance of a permit;

{10) Procedures for the transfer of permits to new owners or operaltors;

(11} Grounds and procedures for the issuance, denial, modification, suspension, or revocation of permits,
including general permits;

{12} A definition of "general NPDES permit" that establishes categories of point sources to be covered under
such a permit and a definition of "“individual NPDES permit” together with the criteria for issuing a general

NPDES permit and the criteria for determining a person's eligibility to discharge under a general NPDES
permit. '

The rules adopted under division {E£) of this section shaill be consistent with the reguirements of the Federal
Water Pollution Control Act,

{F} Establish public notice and participation reguirements, in addition to the procedures established in rules
adopted under division (E){7} of this section, for the issuance, denial, modification, transfer, suspension, and
revocation of permits to install, permits to operate, and NPDES permits consistent with section 803.02 of the
Revised Code, including a definition of what constitutes significant public interest for the purposes of divisions
(A) and (F) of section 203.09 of the Revised Code and procedures for public meetings. The rules shall require

__hat information that is presented at such a public meeting be limited to the criteria that are applicable to the
permit application that is the subject of the public meeting.

{G) Establish the amount of civil penalties assessed by the director of agriculture under division (B) of section
203.15 of the Revised Code for violation of the terms and conditions of a permit to install or permit o

operate , provided that the rules adopted under this division shall not establish a divil penalty of more than ten
thousand dollars per day for each viclation;

(H) Establish procedures for the protection of trade secrets from public disclosure. The procedures shall
authorize the release of trade secrets to officers, employees, or authorized representatives of the state,
another state, or the United States when necessary for an enforcement action brought under this chapter or
when otherwise required by the Federal Water Pollution Contral Act. The rules shall require at least ten days'
written notice to the person to whom a trade secret apoplies prior to the release of the trade secret. Rules
adopted under this division do not apply to any information that Is contained in applications, indluding

attachments, for NPDES permits and that is required to be submitted under section 903,08 of the Revised
Code ar rules adopted under division (E) of this section.

.2} Establish any other provisions necessary to administer and enforce this chapter.
Amended by 131st General Assembly File No, TBD, HB 564, §101.01, eff. 9/2%/2015.

Amended by 129th General AssemblyFile No.82, HB 276, §1, eff. 6/4/2012,

\mended by 128th General AssemblyFile No.12, HB 363, §1, eff. 12/22/2009, certain amendments
~“operative on the date on which the Administrator of the United States Environmental Protection Agency
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approves the National Pollutant Discharge Elimination System program submitted by the Director of
Agriculture under section 903.08 of the Revised Cade as amended by this act.

" Effective Date: 11-05-2003
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$01:10-2-02 Permif to install: siting criteria.

~—Manure storage or treatment facilities shall be designed and constructed in accordance with the criteria in
paragraphs of (A) to (N} of this rule. In this rule siting means a measure of horizontal or vertical distance for
purposes of installing the manure storage or treatment facility.

(A} Water wells and/or dass five agricultural drainage wells together hereinafter are referredlto as "well".

(1} A fabricated structures shall be at least fifty horizental feet from a well.

{2} A manure storage pond or manure treatment lagoon shall be at least three hundred horizontal feet from a
well,

(B) Source water protection for public water systems.

(1} Public water wells.

(a) A fabricated structure, manure storage pond, and manure treatment lagoon shall not be located within
three hundred feet of a well serving a public water system that is owned or operated by the owner or operator’
af the facility and is a public water system located on the property of the owner or operator of the facility.

(b) A fabricated structure, manure storage pond, and manure treatment iagoon shall not be located within the
one-year time-of-travel contour from a well for which the Chio environmental protection agency has
delineated or endorsed a ground water source protection area and that serves a non-community water system
not fisted in paragraph (B)(1)(a) of this rule. If no ground water source protection area has been delineated or

ndorsed, then the fabricated structure, manure storage pond, or manure treatment lagoon shall not be
“~located closer than three hundred feet from the well.

(c) A fabricated structure, manure storage pond, and manure treatment lagoon shall not be located within the
one-year time-of-travel contour from a well for which the Ohio environmental protection agency has
delineated or endorsed a ground water source protection area and that serves a community water system not
listed in paragraph (B)(1)(2) of this rule or cne thousand feet from a public water weill whichever is greater.

(d} A fabricated structure, manure starage pond, and manure treatment lagoon shall not be located between
the one-year and five-year time-of-travel contours from a well identified as highly susceptible unless

additional ground water monitoring, or additional engineered controls or both are added, installed, and
implemeanted as approved by the director.

(2) Surface water intake.

(a} A fabricated structure shall be located no cleser than ane thousand five bundred feet from a surface water
intake.

(b} A manure storage pond or manure treatment lagoon shall be installed no closer than ene thousand five
hundred feet frorm a surface water intake.

{C) Streams.

(1)Fabricated structures.
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{z) A fabricated structure on a concentrated animal feeding facility shall be located 2 minimum of one hundired

’%wenty horizontal feet from a stream, unless additionai design criterla are added, installed, and implemented
.S approved by the director.

(1) A fabricated structure on a major concentrated animal feeding facility shall be located a minimum of three

hundred horizontal feet from a stream, unless additional design criteria are added, installed, and implemented
as approved by the director.

(2} A manure storage pond or manure treatment lagoon.

{a) A manure storage pond or manure treatment lagoon on a concentrated animal feeding facility shall be
jocated a minimum of three hundred herizontal feet from a stream, unless additional design criteria are added,
installed, and implemented as approved by the director.

(b} A manure storage pond or manure treatment lagoon on a major concentrated animal feeding facility shall
be located @ minimum of six hundred horizontal feet from a stream, unless additional design criteria are
added, instailed, and implemented as approved by the director,

{D} Cold water habitat and seasonal salmonid streams.

(1) A fabricated structure shall be located a2 minimum of three hundred horizontal feet from a coid water

hahitat or seasanal salmonid stream, unless additional design criteria are added, instalied, and implemented
as approved by the director.

{2) A manure storage pond or manure treatment lagoon shall be located a minimum of six hundred horizonial
feet from a cold water habitat and seasonal salmonid stream, unless additional design criteria are added,

_ Hstalled, and imptemented as approved by the director.

(E) Aquifer.

A fabricated structure, manure storage pond ar manure treatment lagoon shall have fifteen vertical feet of low
permeability material, between the waste placement location and the uppermost aquifer, unless additional

design criteria or groundwater monitoring, or both, are added, installed, and implemented as approved by the
directar,

(1} If additional design criteria or groundwater monitoring are added, installed or implemented, the manure
storage pond or manure treatment lagoon shall have a minimum of five vertical feet of jow permeability
material, between the waste placement surface and the uppermost aquifer.

{2) As used in this rute and in Chapter 901:10-2 of the Administrative Code, low permeability material means
fow permeability among the soil types of gealegic material presented in figure 7-11, Chapter 7, "Geoclogic and
Ground Water Considerations,” part 651, "Agricultural Waste Management Field Handbhook,* August 2010.

~ (F) Sole source aquifer.

A manure storage pond or manure treatment lagoon shail not be located above a sole source aquifer without

design of ground water monitoring or engineered controls or both that are installed and implemented as
approved by the director.

‘G) Floodplains and fiocdways.
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{1} The praduction area af a facility shall not be located in & one hundred vear floodplain, as those boundaries

are shown on the applicable maps prepared under the "National Fload Insurance Act of 1968," 82 Stat. 572,

2 US.CA, 4001, as amended, without design of additional monitoring or engineered controls or both that
are installed and implemeanted as approved by the director and in accordance with the following.

(a) The manure storage pond or manure treatment lagoon embankments and any wall of a fabricated
structure shall be designed and constructed to withstand the hydrostatic pressures from a one hundred year
flood that may be exerted on the embankments or walls during a flood event;

{b) The elevation of the top of the manure storage or treatment facility shall be at the summation of the
glavation of the one hundred year flood plus a minimurn freeboard height of two feet;

(c) Any monitoring wells installed pursuant to this rule shail be physically protecied from the floodwaters.

{(2) A manure storage pond or manure treatment lagoon or fabricated structure shall not be located in
astablished requlator floodways as designated by the federal emergency management agency.

{H) Karst areas.

A fabricated structure, manure storage pond or manure treaiment lagoon shall not be located in a karst area

without design of groundwater monitoring or engineered controls or both that are installed and implemented
as approved by the director,

{1} Bedrock.

A fabricated structure, manure storage pond or manure treatment lagoon shall be located a minimum of three
zet, between the bottom of the waste placement location and bedrock where no aquifer is present.

e

(1) Mines.

A manure storage or treatment facility shali not be located in an area of potential subsidence, due to an
underground mine known te be in existence prior to the date the application for a permit to install is

submitted, without design of groundwater monitoring or engineered controls or both that are installed and
implemented as approved by the director.

(K} Property lines, which are defined in this paragraph as property lines not under commoen ownership of the
owner or operator of a facility covered by this rule and public roads.

A fabricated structure, manure storage pond or manure treatment lagoon shall be focated no closer than one
hundred horizontal feet from a property line or public road.

(i) Neighboring residences.

(1} A manure storage or treatment facility for solid manure at a concentrated anima! feeding facility shall be
no closer than five hundred horizontal feet from any neighboring residence.

(2) The manure storage or Ureatment facility for solid manure at a major concentrated animal feeding facility
shall be no closer than one thousand horizontal feet from any neighboring residence.

{3} A manure storage or treatment facility for liquid manure at a concentrated animal feeding facility shall be
w0 closer than one thousand horizontal feet from any neighboring residence.

p—
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(4) A manure storage or treatment facility for liquid manure at 2 major concentrated animal feeding facility
shall be no closer than two thousand horizontal feet from any neighboring residence.

~-(5) When utilizing proven technclogy, the siting criteria may be reduced by the director by using the list of
technologies appended to this rule. The technolegies listed in this appendix are not inclusive of all available
technologies. Selected technologies are required to be fully described in detail plans and specifications,
engineering drawings, and maps that shall be reviewed and approved by the director in deciding whether or
not to reduce any applicable siting criteria as a reasonable exercise of the director’s discretion.

(M} The siting criteria requirements applicable to a manure storage or treatment facility shall not apply to the
criteria set forth in paragraphs (K) and (L) of this rule if the applicant for a permit to install obtains a written

agreement from all of the owners of neighboring residences or property owners located closer than the siting
criteria.

The agreement shall state such owners are aware of the proposed construction and have no objections to such
construction. A copy of the written agreement shall be included with the permit to install application.The

written agreement may be filed in the register of deeds office of the county in which the neighboring residence
is located.

(N} As used in this rule, additional design for engineered conirols includes but is not limited to additional
freeboard, secondary containment, additional treatment, increased liner thickness, synthetic liner materials,

groundwater monitoring, or design and construction alternatives set forth in paragraph (A)(9)(c) of rule
901:10-2-06 of the Administrative Code.

Click to view Appendix

- gffective: 06/08/2014
R.C. 119.032 review dates: 03/21/2014 and 06/08/2019
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Rule Amplifies: 03.01, 503.02, 903.03, 803.04, $03.07, 903.08, 903.081, 503.082, 903.09, 803.i0
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901:10-2-07 Contents of a permit to operate and NPDES applications.

(A) The application for a permit to operate and for a NPDES permit shall contain the following information:

{i} A manure management plan that is developed and implemented to comply with the best management

practices set forth in rules 01:14-2-08 to 201:10-2-11, 201:1G-2-13 to 801:10-2-15 and 901:10-2-18 of the
Administrative Code, and

(2) Plans or schedules for inspections required in rule 301:10-2-08 of the Administrative Code.
(B) Additional requirements for an application for a permit to operate include submittal of:

(1} An insect and rodent control plan that conforms to best management practices and is in accordance with
rule 801:10-2-19 of the Administrative Code.

(2) A plan for odor minimization in accordance with rule 801:10-2-12 of the Administrative Code.
(3) An emergency response plan in accordance with rule 901:10-2-17 of the Adminisirative Code.

(C) Additional requirements for an application for a NPDES permit for a large concentrated animal feeding
operation shall contain the information required in Chapter 901:10-3 of the Administrative Code.

(D) If a biosecurity plan is submitted, it shall be included with the permit to operate application.

{E) The owner or operator shall maintain a copy of the current permit to operate and NPDES permit issued by

-the department at the concentrated animal feeding facility's site office.

(F} Additional requirements for an application for a NPDES permit for a medium or small concentrated animal
feeding operation may also include best management practices specified by the director. )
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